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THE PHARMACOPOEIA PROVISIONS 
By THOMAS W. CHRISTOPHER 


The Author, Formerly a Tuscaloosa, Alabama Attorney, Now Is 
Assistant Professor of Law, Emory University, Atlanta, Georgia 


bee CONSTITUTIONAL ISSUES involved in the use which the 
Federal Food and Drug Act? makes of the drug compendiums 
have been inherent in scores of actions brought by the Food and Drug 
Administration, including the Dotterweich case,? but they have seldom 
been pleaded. However, the matter is presently under serious discus- 
sion, and has been pleaded in at least one recent case; * and there is 
room for serious doubt as to the constitutionality on at least two 
grounds: (1) Is this an unlawful delegation of legislative power? and 
(2) Are there sufficient standards? Thus, it appears that a discussion 
of the constitutional questions arising out of the use of the compen- 
diums by the Act is in order. 


A drug compendium, in layman’s terms, contains information 
about and formulas for drugs, as well as packaging and storage require- 


152 Stat. 1040 (1938), 21 USC Section 301, 3U. 8. v. Bristol Laboratories, Inc., (DC 
et seq. (1946). (Hereinafter sometimes re- N. Y., 1949), FSA Notices of Judgment, 
ferred to as Food and Drug Act or as Act.) Drugs and Devices, No. 2656 (December, 

2U. 8. v. Dotterweich, 320 U. S. 277 1949). (The decision here was for the de- 
(1943). fendant, but was indecisive on the point 

under discussion.) 
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ments.* There are three compendiums which are important to drug 
lawyers in the United States, namely, the Pharmacopoeia of the United 
States,> the National Formulary,* and the Homoeopathic Pharma- 
copoeia of the United States.?’ None of the three volumes is in any 
way controlled or supervised by the government; rather, each is com- 
piled and published by a private group or corporation, and each is 
revised and supplemented from time to time as determined within the 
absolute discretion of the appropriate group. Each is a standard work, 
highly respected, and each has a long history of accuracy and integ- 
rity.* All three are under the control of pharmacists and physicians. 
The Federal Food and Drug Act gives, under circumscribed cir- 
cumstances, the contents of these compendiums, including revisions 
Within the 


circumscribed circumstances, later to be pointed out, a drug manufac- 


and additions subsequent to the Act, the force of law. 


turer who departs from the specifications laid down in a supplement 
issued by a pharmacopoeia in 1950, for example, is guilty of a crime. 
In effect, the standards for drugs set out in these compendiums are 
made a part of the law, in somewhat similar fashion to the food stand- 
ards provided for in Section 401 of the Act; the similarity here is even 
more striking since the Supreme Court’s recent decision in the Jam case.® 


Use Made by Act of Compendiums ‘ 


As an introduction, it is necessary to grasp exactly how the Act 
makes use of the compendiums. 





* For example, the United States Pharma- 
copoeia (1947 Ed.), under ‘‘Sublimed Sul- 
fur,’’ gives the symbol, atomic weight and 
definition. It then gives information under 
the following headings: (1) Description, 
(2) Solubility, (3) Identification, (4) Res- 
idue on Ignition, (5) Arsenic, (6) Assay, 
(7) Packaging and Storage. 

5See Cook, ‘‘History of the Pharmaco- 
poeia,’” 1 FOOD DRUG COSMETIC LAW 
QUARTERLY 518 (1946). 

6 See Powers, ‘‘History, Significance and 
Future of the National Formulary,”’ 1 


FOOD DRUG COSMETIC LAW QUAR- 
TERLY 577 (1946). 
™See Kremers & Urdang, History of 


Pharmacy (1940), p. 272. 

® The first Pharmacopoeia of the United 
States was published in 1820, and frequent 
revisions and new additions have appeared 
since. The committee on revision in 1947 


was made up of physicians and pharma- 
cists, about half and half. 

The first edition of the National Formu- 
lary (called National Formulary of Unoffi- 


cial Preparations) appeared in 1888. Be- 
sides containing many preparations not in- 
cluded in the Pharmacopoeia, the National 
Formulary sometimes differs as to detail in 
the information given. For example, com- 
paring Sublimed Sulfur in the Pharmaco- 
poeia (1947 Ed.), and the National Formu- 
lary (1950), there is a slight variation in 
the atomic weight given, and a difference 
of 14 hours in the drying time for the 
definition and assay. The committee work- 
ing on the revision of the National 
Formulary (1950) was made up principally 
of pharmacists. 

The Homoeopathic Pharmacopoeia of the 
United States first appeared in 1897. 

See generally, Kremers & Urdang, work 


cited; Herrick, Drug Products (1942); 
Arthur, Law of Drugs and Druggists 
(1947). 

»62 Cases . . Jam et al. v. U. 8., CCH 
FOOD DRUG COSMETIC LAW RE- 


PORTS { 7193, 71 S. Ct. 515 (1951). 
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First, the Act states that an article recognized in any of the official 
compendiums is a drug.’*® Then, Section 501 (b) provides that a drug 
shall be deemed to be adulterated 


. if it purports to be or is represented as a drug the name of which is recog- 
nized in an official compendium, and its strength differs from, or its quality or 
purity falls below, the standard set forth in such compendium. 

The section adds that 

such determination as to strength, quality, or purity shall be made in accordance 
with the tests or methods of assay set forth in such compendium, except that 
whenever tests or methods of assay have not been prescribed in such com- 
pendium, or such tests or methods of assay as are prescribed are, in the judgment 
of the Administrator, insufficient for the making of such determination, the 
Administrator... 


shall have the power to promulgate regulations prescribing appropri- 
ate tests. The section adds further, however, that a drug defined in 
an official compendium, and which differs in strength, quality or purity 
from standards therefor set forth, shall not be deemed to be adulterated 
for such deviation, if such difference in strength, quality or purity is 
plainly stated on the label. Thus, a drug which purports to be or is 
represented as a drug the name of which is recognized in an official 
compendium must conform to the strength, quality and purity stand- 
ards in such compendium, unless the lack of conformity is stated on 
the label. 

Section 502 (g) provides that a drug is misbranded 

if it purports to be a drug the name of which is recognized in an official 
compendium, unless it is packaged and labeled as prescribed therein: Provided, 
That the method of packaging may be modified with the consent of the Admin- 
istrator. 

Thus, the Administrator has authority to modify the method of 
packaging, but not the required labeling. 

A manufacturer thus may avoid Section 501 (b) by truthful label- 
ing, and a portion of Section 502 (g) by consent of the Administrator, but 
he has to comply with the labeling requirements of the compendiums. 

It will readily be seen that some decisions may hinge on the mean- 
ing of the word “purports” as used in Sections 501 (b) and 502 (g). 
It has been asserted that a slight variation or alteration of the termi- 
nology used in the compendium would suffice to relieve the manufac- 
turer of liability under these two sections.*? But in view of the broad 











Section 201 (g). (Section 201 (j) states " Herrick, work cited. at pp. 43-44. And 
that the ‘‘term ‘official compendium’ means see: Testimony of W. G. Campbell before 
the official United States Pharmacopoeia, Senate Committee, in Dunn, Federal Food, 
official Homoeopathic Pharmacopoeia of the Drug, and Cosmetic Act (1938), p. 1149. 
United States, official National Formulary, 
or any supplement to any of them.’’) 
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scope given to the word “purports” as used in other sections of the 
Act,’* it does not seem reasonable to assume that the courts will allow 
such technical evasions here; rather, it would seem that the word 
would be given a broad construction in line with the purposes of the 
Act, not a strait one. 

The result, then, of Sections 501 (b), and 502 (g) of the statute 
is to provide for the creation of legal standards for drugs as to strength, 
quality and purity,’* and by a private agency. 


Power of Congress to Delegate Authority 


What are the restrictions on Congress in delegating authority? 
Is there a difference between a delegation to a governmental body, and 
a private group? The broad principles involved in answering these 
questions are pretty well agreed on." 

It is a fundamental rule that the legislature cannot delegate to any 
other group its powers to make laws. ** The source of this inhibition 
is the provision of Article 1, Section 1 of the federal Constitution: 
“All legislative Powers herein granted shall be vested in a Congress 
of the United States.” State constitutions frequently expressly provide 
for the separation of powers, but the federal Constitution says nothing 
about such separation. The federal courts find the rule of separation 
by implication. 

Although Congress may not delegate the power to make laws, it 
may delegate power to determine facts or conditions on which opera- 
tion of a statute is contingent. The Supreme Court enunciated this 
doctrine as early as 1813, when it said that Congress may make the 
application of a statute dependent upon the existence of certain facts 
or conditions, and that some other agency could be given the power 
to determine the existence of such facts or conditions and to carry out 





122 Libby, McNeill & Libby v. U. 8., 148 The 1906 Act was similar to the 1938 Act 
F. (2d) 71 (CCA-2, 1945). in this regard, except that the Homoeo- 
1%3The Chief of the Food and Drugs Ad- pathic volume was added to the latter Act. 
ministration, W. G. Campbell, in testimony ™ Much has been written in legal peri- 
before Congress in 1935, stated that the odicals on delegation of powers, and it is 


standards in the compendiums “have the 
force and effect of law. They are legal 
standards for drugs. ... Dunn, work 
cited, at p. 1249. It may be noted that 
Commissioner Campbell wanted the law to 
enforce the definitions, formulas and de- 
scriptions set out in the compendiums, as 
well as the standards of strength, quality 
and purity, and some early versions of the 
bill so required. Dunn, work cited, at 
p. 1148. 


felt that it would be needless repetition to 
repeat in detail what has already been said 
so often. A selected bibliography of spe- 
cial interest here is as follows: 79 L. Ed. 
474; 12 A. L. R. 1435; 3 A. L. R. 188; 51 
Herverd Law Review 201 (1937): 37 Co- 


lumbia Law Review 447 (1937); 32 Colum- 
bia Law Review 80 (1932): 26 Washington 
University Law Quarterly 540 (1941). 

1% Panama Refining Company v. Ryan, 293 
U. S. 388 (1935); U. 8. v. 
U. S. 506 (1911). 


Grimaud, 220 
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the terms of the statute according to the facts or conditions such 
agency finds. Such delegation, the Court said, is not a delegation of 
legislative power.*® 

Further, Congress may delegate some powers which it might prop- 
erly exercise itself. Congress often exercises powers of an executive 
or administrative character, and such nonlegislative powers may be 
delegated. To put it in reverse, the fact that the power delegated was 
one Congress itself might properly exercise does not necessarily indi- 





cate that the power to make laws is being delegated."’ 


The distinction between delegation of power to make a law and 
conferring of authority or discretion as to the execution of the law has 


been commented on in many decisions. A Florida court wrote: 


If the regulation or action of an official or board authorized by statute does 
not in effect determine what the law shall be, or does not involve the exercise 
of primary and independent discretion, but only determines within prescribed 
limits . . . some fact upon which the law by its own terms operates, such regula- 


tion or action is administrative, and not legislative ... 


in its nature and effect.” 


In a much cited Pennsylvania case, the court stated: 


The true distinction is this: The legislature cannot delegate its powers to 
make a law; but it can make a law to delegate a power to determine some fact 
or state of things upon which the law makes, or intends to make, its own action 


depend.” 


Another fence around the power to confer authority is the neces- 


sity for standards. Congress must lay out metes and bounds—set up 


0 


standards.” 


What is an adequate standard and policy varies with the 


circumstances, and it is impossible to make a precise, general rule. In 
the Panama *' and Schechter ** cases, the Court stated that a declaration 


% The Aurora v. U. S., 7 Cranch 382 
(U. S., 1813), 3 L. Ed. 378. Also, see: Union 
Bridge Company v. U. 8., 204 U. S. 364 
(1907); U. 8. v. Grimaud, cited at footnote 
15; J. W. Hampton, Jr. & Company v. 
U. 8., 276 U. S. 394 (1928); ICC v. Good- 
rich Transit Company, 224 U. S. 194 (1912): 
‘The Congress may not delegate its purely 
legislative power to a commission, but, hav- 
ing laid down the general rules of action 
under which a commission shall proceed, it 
may require of that commission the appli- 
cation of such rules to particular situa- 
tions and the investigation of facts, with 
a view to making orders in a particular 
matter within the rules laid down by the 
Congress.”’ 

"U.S. v. Grimaud, cited at footnote 15. 

1% State v. Atlantic Coast Line Railroad 
Company, 56 Fla. 617, 47 So. 969 (1908). 

” Locke’s Appeal, 72 Pa. 491, 13 Am. Rep. 
716 (1873), cited with approval and quoted 
in Union Bridge Company v. U. 8., at foot- 





note 16. In an Ohio decision the court said: 
‘The true distinction . . is between the 
delegation of power to make the law, 
which necessarily involves a discretion as 
to what it shall be, and conferring an au- 
thority or discretion as to its execution. 
to be exercised under and in pursuance of 
the law.”’ (Cincinnati, W. & Z. R. Co. v. 
Clinton County, 1 Ohio St. 77 (1852), also 
quoted with approval in Union Bridge Com- 
pany v. U. 8.) 

2” A. L. A. Schechter Poultry Corporation 
et al. v. U. S8., 295 U. S. 495 (1935); Pan 
ama Refining Company v. Ryan, cited at 
footnote 15; Sunshine Anthracite Coal Com- 
pany v. Adkins, 310 U. S. 381 (1940); Opp 
Cotton Mills, Inc. v. Administrator of the 
Wage and Hour Division ... , 312 U. S. 
126 (1941). 

2 Panama Refining Company v. Ryan, 
cited at footnote 15. 

2 A. L. A. Schechter Poultry Corporation 
et al. v. U. 8S., cited at footnote 20. 
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of policy in the act to remove obstructions ta the flow of commerce, 
and to rehabilitate the trades and industries, did not establish adequate 
standards. A case in 1924 involved a statute authorizing the Interstate 
Commerce Commission, in emergencies, to suspend its rules as to car 
service and to make such reasonable rules relative thereto as it con- 
sidered best to promote the interest of the public and of commerce. 
This statute was upheld, Mr. Justice Holmes writing: 

The statute confines the power of the Commission to emergencies, and the 


requirements that the rules shall be reasonable and in the interest of the public 
and of commerce fixes the only standard that is practicable or needed.” 


In the Tea Inspection Act of 1897, Congress prohibited importa- 
tion of tea which was inferior in purity, quality or fitness for consump- 
tion to standards to be promulgated by the Secretary of the Treasury. 
An importer argued that this Act conferred authority to establish 
standards, and that such power is legislative and thus cannot be dele- 
gated. The Court overrode his objection, saying that the Act ex- 
pressed the purpose to exclude the lowest grades of tea. This, the 
Court said, was the fixing of a “primary standard,” and the Secretary 
of the Treasury merely had the executive duty to effectuate the legis- 
lative policy declared in the statute. 

Congress legislated on the subject as far as was reasonably practicable, and 
from the necessities of the case was compelled to leave to executive officials the 
duty of bringing about the result pointed out by the statute.” 


Delegation to Private Groups 


The rules for determining the validity of a delegation of power to 
a private group are akin to those for delegation to a government 
agency, but there is some variation. 


The power. to legislate or make laws cannot be delegated to a 
private group, but such a group may be used to perform administra- 
tive or ministerial duties. For example, it is improbable that the legis- 
lature could empower a private group to determine, within its absolute 
discretion, whether a public road should be built, but such a group 
could be authorized to act in an administrative capacity in constructing 
a road, and this authorization may, in some cases, include the power 


of eminent domain.”® 








2 Avent v. U. 8., 266 U. S. 127 (1924). 23 Clendaniel v. Conrad, 26 Del. 549, 83 
™ Buttfield v. Stranahan, 192 U. S. 470 Atl. 1036 (1912). 
(1904). 








y 








DELEGATION OF POWER TO PRIVATE AGENCY PAGE 647 


The legislature cannot delegate to a private group the power to 
define a criminal offense, or to impose punishment therefor.*® 


The two fundamental grounds on which courts find a delegation 
to a private agency invalid are: (1) improper delegation of legislative 
power, and (2) failure to provide proper standards. On the latter point 
it should be noted that the standards have to be in the law; they cannot 
be supplied by the private group. For example, the Supreme Court 
said in the Schechter decision ** that the fact that business will set up 
rules for business and have their own standards would not remedy the 
lack of standards in the power granted to the President. 


Invalid Delegations to Private Agencies 

There are many decisions, especially in state courts, invalidating 
delegations to private agencies. 

Unless the state constitution so provides, for example, it is often 
held unconstitutional for the legislature to submit an issue to all the 
voters, on the ground that this is an abdication of the legislative 
function.** 


A Missouri statute provided that insurance companies doing busi 
ness in the state should agree upon a uniform form for fire insurance 
policies for use in the state, which form should be accepted and re 
quired by the State Insurance Commission. The court stated that this 


involved a legislative power and was not delegatable.*® 


A Kansas law required that all electric wiring should be in accord 
ance with the National Electric Code, making violation a crime. The 
court struck the statute down on the grounds that the Code was prom- 
ulgated by a private group.*® 

In Montana, a statute was declared unconstitutional which pro- 
hibited nonmembers from wearing badges of certain organizations. The 
court wrote that whether or not the wearing of a particular article was 
prohibited was determined not by reading the law, but by an examina- 
tion of the constitution, by-laws, rules and regulations of one or more 





* Fortune v. Braswell, 139 Ga. 609, 77 local option laws. Cleveland v. City of 

S. E. 818 (1913); Johnstown Cemetery As- Watertown, 222 N. Y. 159, 118 N. E. 500 

sociation v. Parker, GO N .Y. S. 1015 (1899). (1917). See: 41 Yale Law Journal 132, 134- 
77 A. L. A. Schechter Poultry Corporation 135 (1931). 


et al. v. U. S8., cited at footnote 20. *% Nalley v. Home Insurance Company, 
*% Thomson v. Barnett, 344 Ill. 62, 176 250 Mo. 452, 157 S. W. 769 (1913). 
N. E. 108 (1931): Barto v. Himrod, 8 N. Y % State v. Crawford, 104 Kan. 141, 177 


483 (1853). But courts frequently uphold Pac. 360 (1919). 
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societies, and that it cannot be left to a private group to determine 
whether or not a person might wear a particular article.* 


The Carter Coal Company decision,*? involving the Bituminous 
Coal Conservation Act of 1935, is familiar to lawyers generally. The 
Act, among other things, granted power to a part of the coal producers 
(two thirds of the tonnage), and a portion of the miners (over one half) 
to fix maximum hours of labor. Speaking for the Court, Mr. Justice 
Sutherland wrote: 

The power conferred upon the majority is, in effect, the power to regulate 
the affairs of an unwilling minority. This is legislative delegation in its most 
obnoxious form; for it is not even delegation to an official . . . but to private 
persons whose interests may be and often are adverse to the interests of others 
in the same business. 

The Justice found the delegation in violation of the due process 
provision of the Fifth Amendment. Chief Justice Hughes concurred 
in a separate opinion, emphasizing the lack of adequate standards or 
limitations. He meets and rejects the argument that this is merely 
legislation to be effective on the happening of a specified event, saying 
that any delegation would be good if the given rule were so inter- 
preted here.** 


Valid Delegations to Private Agencies 


On the other hand, there is a multitude of decisions, again mostly 
by state courts, upholding delegations of power to private agencies. 

Courts have no trouble sustaining a delegation of a rule-making 
power which involves the determination of a scientific fact. In one 
instance, Congress authorized the American Railroad Association to 
designate to the Interstate Commerce Commission the standard height 
of drawbars for freight cars (“measured perpendicular from the level 
of the tops of the rails to the centers of the drawbars”’), and to fix the 
maximum variations. Upon the Association’s doing this, the ICC was 
to give notice, and thereafter all cars must comply. It was also pro- 
vided that if the association did not act, the ICC should determine and 
designate such standard height. The Supreme Court upheld the stat- 
ute without difficulty. 

Another case involved a criminal statute which prohibited anyone 
from selling or dealing in railroad passenger tickets without a certifi- 
cate from a railroad company setting forth his authority to so sell. 








1 State v. Holland, 37 Mont. 393, 96 Pac. 3% Also, see: Hubank v. Richmond, 226 
719 (1908). U. S. 137 (1912). 
® Carter v. Carter Coal Company, 298 4 St. Louis ... R. Co. v. Taylor, 210 


U.S. 238 (1936). U. S. 281 (1908). 








51 
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The court (Washington) upheld the statute, saying such statute did 
not delegate to the railroad the power to create a crime, or to determine 
who were criminals. The act of the railroad, the court said, merely 
set the stage for the commission of the offense and provided the oppor- 
tunity for the committing of the prohibited act. The statute, not the 
railroad, characterized the offender’s act as a crime.*° 


State courts appear to lean toward constitutionality in statutes 
giving authority to private medical groups. The decisions indicate 
that judges will allow a legal control by a medical group which might 
not be permitted for another profession. A California decision upheld 
a statute which empowered medical societies to name members of the 
Board of Medical Examiners.** An Alabama court upheld a statute 
which provided that the State Medical Association should be the State 
3oard of Health. The court declared that the legislature was creating 
and filling a public office, with duties set out to be performed.** And 
courts often have upheld statutes requiring an applicant for a license 
to practice medicine to have a diploma from a medical college whose 
standards are not less than those prescribed by some voluntary asso- 


ciation of colleges.** 


Many of these medical association decisions can only be explained 
by saying that courts, in dealing with physicians and medicine, are 
willing to overlook the ordinary rules for delegation of power, for 
efforts to bring these decisions within the ordinary rules are vain 
exercises in logic stretching. Perhaps there is some validity in the 
argument that a standard may be found in these statutes by implica 
tion,*® on the grounds that a self-imposed standard looking to the 
public interest actually exists and that the legislature, in enacting the 
statute, has officially recognized and approved such standard. But 
the error here is that the group is free to alter its standards at will, 
and such altered standards would still have the force of law. There 
may be situations, for example, where a group would alter standards 
without lowering them; the change could even raise standards. The 
legislature might not approve of such higher standards and yet would 
be powerless, at least until it met again, perhaps two years hence. 


) 








% In re O’Neill, 41 Wash. 174, 83 Pac. 104 
(1905). 

% Ex parte Gerino, 143 Cal. 412, 77 Pac. 
166 (1904). The court here stated that the 
medical society became an agency of the 
state. This reasoning seems weak, since 
no oath is required, nor can the society be 
required to act. 


31 Parke v. Bradley, 86 So. 28 (Ala., 1920). 
The members of this board were elected 
by a private agency, a strange procedure in 
government. 

3% Ex parte Gerino, cited at footnote 36; 
Spencer v. Hunt, 147 So. 282 (Fla., 1933). 

3% People v. Griswold, 213 N. Y. 92, 106 
N. E. 929 (1914). 
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Tests in Delegations to Private Agencies 


It is pretty clear that a court will frown on government power 
in the hands of an interested private citizen, as illustrated by the 
Carter Coal Company case, above. On the other hand, courts are more 
friendly if substantially all the persons who will be affected are within 
the private group to which the power is delegated, even without the 
usual standards, as illustrated by the local option cases.*° 

As to standards, there is no safety in generalizing, for what is 
sufficient in one case is wholly insufficient in another. In fact, the 
argument has been advanced that standards are not (or should not be) 
the test in delegations to private groups.*' But there is little, if any, 
support in decisions by the Supreme Court for this notion. The Carter 
Coal Company decision, above, for example, indicates that if anything, 
the requirement is stronger as to private groups than for governmental 
agencies. There may be no need for standards, where the agency 
includes all who will be affected, other than the implied one of rea- 
sonableness, and perhaps there is little call for them in “scientific fact” 
determinations, but in other and larger matters, it would seem that 
there should be no difference in the requirements for a valid delegation 
to a governmental agency and to a private society. In both cases, 
there is need for court supervision, and the fact that more and more, 
private groups are being given power is all the more reason for careful 
instructions and close court control. The fact that it is good policy 
to use private groups in governmental matters is no argument that 
these groups should be unfettered and footloose. If anything, the 
requirement for standards should be more firmly enforced as to private 
bodies, not less so. There are inherent weaknesses in government 
through private agencies. There is the inability to compel the lay 
group to act, and the uncertainty that it will continue in existence. 
Further, a public official is under more penalties for malfeasance or 
nonfeasance. 

Lawyers, and especially those who write, are always attempting 
to itemize definite formulas and rules to fit and govern legal situations, 
and there usually is sadness among them when a court fails to follow 
or even to mention this rule in an appropriate situation, or if the logical 
basis of a decision is inconsistent with a somewhat analogous prior 
decision. Yet, courts have always gone their own way, calmly ignor- 





*” See footnote 28. “1 Jaffe, ‘“‘Law Making by Private 
Groups,”” 51 Harvard Law Review 248-253 
(1937). 
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ing this demand for syllogistic perfection, and great judges like Holmes 
and Hughes made a point of refusing to fill out the syllogism when- 
ever they thought proper. This refusal to follow a definite pattern 
is the striking lesson to be gathered from the decisions involving 
delegation of power by the legislature. With this in mind, it is ap- 
parent that the real test of a delegation is not whether or not there 
are standards, but reasonableness. Under all the circumstances, is 
this a reasonable delegation? Mr. Justice Holmes, for example, up- 
held a statute involving the most general type of guides by saying 
that these guides constituted “the only standard that is practicable or 
needed.” #2 It should be noted, however, that this “reasonableness 
under the circumstances” test will ordinarily require standards. 
Using such a test, in the case of the electric wiring code,** the 
court felt that it was not necessary to make such a complete grant 
of power. In the medical society cases, the courts agree that, in the 
circumstances, this is an acceptable solution to the problem involved. 


Is This Delegation Constitutional? 

There are court decisions which assume, without analysis or dis- 
cussion that the use made of the compendiums by the Food and Drug 
Act is constitutional.** The issue was faced squarely in a case under 
the 1906 Act, U. S. v. Lehn & Fink.*® The court held that this use 
of the compendiums was proper notwithstanding the fact that such 
standards may change subsequent to the enactment of the law. The 
judge wrote: 

To me there could not be a plainer instance than this act of the legislature’s 
having made a complete and perfect criminal statute, not dependent at the time 
of its passage on the act of any other power or person and of them providing for 
changes in the meaning of the word “adulterated”; a word which in the nature of 
things may and should change its signification with advancing knowledge or 
increasing civilization. 

It is just as true that the meaning of “adulterated” in 1906 may be unsuitable 
to 1916, as that the phrase “unreasonable obstruction to free navigation” should 
have had a meaning as applied to the Monongahela and Allegheny Rivers in 1874, 
different from that found proper in 1902, And it is just as reasonable and lawful 
for the pure food statute to operate on the meaning of the word “adulterated” as 
given from time to time by experts in chemistry and hygiene, as it was held to be 
for the meaning of “unreasonable obstruction to navigation” to depend for its 
signification upon the opinion of the Secretary of War for the time being when 
fortified by the opinions of the engineers of his department. 





® Cited at footnote 23. * (DC N. Y., 1911.) Reported in White & 
* Cited at footnote 30. Gates, Decisions of Courts in Cases Under 
“U.S. v. King & Howe, Inc., 78 F. (2d) the Federal Food and Drug Act, p. 229. 
693 (CCA-2, 1935); U. 8. v. Lesser, 66 F. 
(2d) 612 (CCA-2, 1933). 
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The court cites as “controlling authority” the decision in Union 
Bridge Company v. U. S., 204 U. S. 364. The statute involved in that 
decision delegated authority to a governmental, not a private, agency, 
and it gave such governmental agency authority to determine whether 
bridges and other structures constituted unreasonable obstructions to 
navigation. Congress there laid down a general guide, and left it to 
the administrative official to determine if a particular case was in 
violation thereof. It is difficult to see how such a decision could be 
“controlling authority” for the Lehn & Fink decision. Further, if the 
reasoning in the Lehn & Fink decision set out above is sound, then it 
would seem that the delegation involved in the Carter Coal case, above, 
and in most any other similar case, would be valid. In effect, the court 
is saying that if Congress says that a certain thing is a crime, it may 
then leave the definition of that thing to the discretion and whim of 
a private group, and without any given standards or controls being 
set out, and that such private group may be allowed to alter the defini- 
tion at will. The decision states that the legislature has made a com- 
plete and perfect criminal statute, not dependent at the time of its 
passage on the act of any other power or person and has then provided 
for changes in the meaning of the word “adulterated.” The trouble 
here is that these “changes” are within the unbridled, unguided power 
of a private group, and that one who does not comply with these 
changes is guilty of a crime. 


Defenders of this delegation base their defense on several grounds. 


They contend that there is no delegation of authority to legislate. 
They say: 

It is more correct to say that the Congress recognized that there existed a 
system for establishing drug standards which was subject to revision from time 
to time, and that it was desirable to prevent imposition upon the purchaser who 
relied upon compliance with the standards by prohibiting undeclared deviations 
from them as they existed at the time of interstate shipment of the drug in 
question.” 

This is an effective argument and, if valid, is a powerful one in 
favor of validity. If the delegation is to be upheld, this would appear 
to be the strongest ground on which to place such holding. Further, 
the defenders say that 

. the statute was complete at the time of its enactment in regard to its appli- 


cation to the standards of the official compendia for no action was required on the 
part of the compilers of such compendia to make such application effective. The 





*“ Brief for government, U. 8. v. Bristol 
Laboratories, Inc., cited at footnote 3. 
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fact that the standards have been changed . . . merely relates to the subject 
matter upon which the law operates.“ 

They add that the effect of the statute is simply to require that 
drugs be in fact what they purport to be. This last statement begs the 
question. There is no basis for assuming that sulphur sold by a dis- 
tributor purports per se to be a product that conforms with all the 
requirements of some pharmacopoeia—that is, unless the law so says. 
If the law so says, then you have a standard. If you have a standard, 
then the question still remains: Is the standard valid? 


The second major contention of the defenders is that even if there 
is a delegation of legislative authority to prescribe standards for drugs, 
it is not an unconstitutional delegation: 

If there is a delegation of legislative authority, Congress has declared its 
policy, i. e., that drugs which purport to be or are represented as official drugs 
shall comply with standards set forth in the compendium when tested as provided 
therein. The method of regulation was set up, viz., the adoption of standards and 
tests. And the agencies chosen to perform the work were specified. Thus, the 
job to be done, the manner of doing it, and the authority conferred are included 
in the statute, These meet the tests enunciated by the Supreme Court as pre- 
requisite to lawful delegation of legislative authority.* 

These arguments by the government are not overwhelming, and 
there is room for some doubt, at least, as to the constitutionality of 
this delegation. 

Analogies are satisfactory only within a limited range, but per- 
haps one will be of some value here. Assume that the National Can- 
ners’ Association published a book containing standards for canned 
vegetables, which book was revised from time to time, and that the 
Food and Drug Act adopted this in similar fashion to its adoption 
of the compendiums; thus, standards for canned vegetables would be 
under the control of a private agency. So, if a person wanted to sell 
pork and beans, he would have to comply with this privately made 
standard or be guilty of a crime; certain deviations would be per- 
missible if explanations were made, but he could only sell plain, un- 
explained pork and beans if he complied with the privately printed 
standard. The practical effect of the pharmacopoeia provisions in the 
Act is similar to this. 

As the word is ordinarily understood in legal circles, there is not 
the slightest trace of a standard in this delegation. Further, as a prac- 
tical matter, a private agency is given the right to define a term, viola- 





*t See footnote 46. gation, see Wheeler, “Validity of ‘Official’ 
* See footnote 14. (For an excellent study Drug Standards,’’ 1 FOOD DRUG COS- 
defending the constitutionality of this dele METIC LAW QUARTERLY 588 (1946). 
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tion of which is a crime, and to alter the definition at will. It is true 
that, with the exception of labeling (502 (g)), a manufacturer may 
avoid prosecution by proper labeling, but this means, in reality, that 
the private agency controls labeling. Further, applying the “reason- 
able under the circumstances” guide, no reason appears why some 
sort of standards and supervision are not practicable here. A simple 
revision of the law would make this delegation valid, and yet not 
affect the present workable system of drug standards. 


Much has been said about the beneficial results from the use made 
by the Act of the compendiums. But beneficial results is not the test. 
Very much in point here is a recent New York decision, Fink v. Cole.*® 
There, for the declared purpose of maintaining a proper control over 
races in the state, the New York Legislature had delegated to The 
Jockey Club, a private corporation, the power to license horse owners, 
trainers and jockeys at running races. As an incident to that licensing 
power, the stewards of The Jockey Club could grant such licenses at 
their discretion. The court, in ruling this an invalid delegation, said: 

We are told that benefits of great worth to the maintenance of proper control 
over race meetings and to the improvement of the breed of horses have been 
derived from action by The Jockey Club. Even assuming that fact we are mind- 


ful that “ ... nothing is more certain than that beneficial aims, however great or 
well directed, can never serve in lieu of constitutional power.” 


The court adds: 


In our view the delegation . . . is such an abdication as to be patently an 
unconstitutional relinquishment of legislative power... . 


The court says that even if this power had been delegated to a 
governmental agency, the statute would still be invalid for lack of 
guides and proper standards. 


Conclusion 


It may be that it is desirable for Congress to make greater use of 
private agencies. Nevertheless, it would seem desirable, in such case, 
that definite guides and safeguards be erected. When a private as- 
sociation can, in effect, set up rules at will, the violation of which con- 
stitute a crime, such group is then a part of government, and yet is 
not answerable to the people. Democratic traditions demand close 
watch over such an arrangement. [The End] 





#97 N. E. (2d) 873 (N. Y., 1951). 














United Kingdom Drug Law 
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Revision of the British Pharmaceutical Codex and of the Subcommittee 
Dealing with the ‘‘Action and Uses"’ Part of the Monographs. He Is the 
Senior Honorary General Secretary, British Pharmaceutical Conference 


IL IS PROPOSED in this paper to deal with the United Kingdom 
law relating to drugs mainly under the headings of quality control 
and restrictions on distribution, For strict accuracy it should be 
made clear that the law described is that operating in England; in 
Scotland and in Northern Ireland there are some minor differences. 


Quality Control 


The present statutory basis of the control of the quality of drugs 
in the United Kingdom is the Food and Drugs Act, 1938. The prin- 
cipal provisions of this act in relation to food have already been de- 
scribed in this JOURNAL (Charles A. Adams, “Food and Drug Law in 
the United Kingdom,” October, 1950, page 642), and many of the sec- 
tions of the act which are applicable to food in general are applicable 
also to drugs in general. There is, however, one highly important 
distinction. The Minister of Health has no power under the act to 
make regulations relating to drugs corresponding to those that can 
be made relating to food (see Adams, work cited, Appendices 4, 5 
and 6). In addition, the positive steps taken by the Ministry of Food 
to fix standards and to clean up the labelling and advertising of foods 
have no counterpart in the case of drugs except as regards the small group 
of substances officially known as “therapeutic substances” (see below). 

For the purposes of the act, “drug” is defined as including “medicine 
for internal or external use.” Quality is controlled to some extent 
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by virtue of Section 1 of the act which prohibits the addition of any 
substance to a drug so as to affect injuriously its quality or potency. 
It is arguable that this section prohibits the highly desirable practice 
of standardizing the potency of a galenical by dilution (in the case of 
a high-potency product) with an inert dilutent. In practice the sec- 
tion is rarely or never invoked and the most important provision con- 
trolling the quality of drugs is Section 3 which makes it an offense 
to sell to the prejudice of the purchaser any drug “which is not of 
the nature, or not of the substance, or not of the quality” of the drug 
demanded by the purchaser. A similar prohibition was contained in 
predecessors of the 1938 Act and over the years a large number of 
decisions have served to clarify the meaning of this section. In the 
first place, under what circumstances is a purchaser prejudiced? 


In general, prejudice is assumed if the drug supplied is inferior 
to what is considered to be the quality demanded. It seems clear 
that actual damage is not an essential ingredient of prejudice and, 
further, that there is no prejudice if notice is given before the sale is 
completed that the article sold is not of the nature, substance or 
quality demanded. Again, if more than one grade of a substance is 
available in commerce, what particular grade is deemed to be re- 
quired by a purchaser asking for the substance by name without fur- 
ther particularization? It is this point that gives rise to most of the 
difficulties in this aspect of the law, because the purchaser usually is 
completely ignorant on the subject of standards for drugs and is un- 
able to say what quality he requires. Where there is no statutory 
standard, as is usually the case with drugs, the magistrates must fix 
a standard on the evidence. In general, for drugs included in the 
British Pharmacopoeia, the official standard is adopted by the courts, 
especially if the official name or synonym is used by the purchaser. 
The Pharmacopoeia is, however, only a presumptive standard and if 
more than one grade of a substance named in the Pharmacopoeia 
exists in commerce, it is for the prosecution to prove that the pharma- 
copoeial quality was demanded. The British Pharmaceutical Codex 
(B. P. C.), published by the Pharmaceutical Society of Great Britain, 
provides standards for a large number of pharmaceutical substances 
not included in B. P. Again, these standards are presumptive only, 
and it is thought by some that the presumption is more easily re- 
butted than in the case of a B. P. substance. In general, however, 
there is a recognized trade custom to supply material of B. P. C. 
standard when the B. P. C. name is used. In addition, pharmacists 
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dispensing medicines under the National Health Service are under 
contract to use and supply drugs of B. P. or B. P. C. standard and it 
is submitted that it is becoming increasingly difficult to satisfy a 
court that when a substance is purchased “over the counter” under 
a B. P. C. name, the quality demanded is different from that which 
the seller would be bound to supply under the N. H. S. Difficulties, 
however, sometimes arise when the B. P. C. uses an existing com- 
mercial name to describe a B. P. C. substance differing in composi- 
tion from the commercial product. For example, at one time the 
Codex included a formula for Spiritus Coloniensis, with the synonym 
“eau de Cologne,” the object being to ensure uniformity in prescrip- 
tions for hair lotions, etc., calling for eau de Cologne as an ingredient. 
No one would argue that only the Codex formula could be supplied 
as eau de Cologne. 


Compound syrup of ferrous phosphate, a popular tonic prepara- 
tion for children, containing iron with calcium and magnesium, is 
now included in the B. P. which requires it to contain 5 per cent of 
iron. Prior to its official recognition, numerous manufacturers mar- 
keted products made to their own formule, some of which ensured 
a more acceptable taste by omitting much of the iron. These prod- 
ucts were all sold as Chemical Food or Parrish’s Chemical Food and 
it was impossible for the public to know whether or not the iron con- 
tent was adequate. Inclusion of an official formula in the B. P. with 
a minimum iron content of 5 per cent virtually eliminated the un- 
satisfactory syrups. In a recent case which caused some interest, 
a pharmacist was prosecuted for selling the proprietary known as 
California Syrup of Figs when “Syrup of Figs” was demanded. The 
B. P. C. includes a formula for syrup of figs and the prosecution al- 
leged that the B. P. C. product: should have been supplied. The 
proprietary product is quite different in composition; it is much more 
extensively sold and is probably a much more effective laxative. The 
defendant satisfied the court that the B.P. C. standard was not demanded. 


It has been mentioned earlier that the Ministry of Health has 
not followed the precedent set by the Ministry of Food in exercis- 
ing direct control over the labelling and advertising of drugs. Sec- 
tion 6(1) of the Food and Drugs Act, 1938, makes it an offense for a 
person to give with any drug sold by him a label which falsely de- 
scribes the drug “or is otherwise calculated to mislead as to its na- 
ture, substance, or quality unless he proves that he did not know 
and could not with reasonable diligence have ascertained that the 
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label was of such a character as aforesaid.” By Section 6(2) a similar 
provision is applied to advertisements. Prosecutions under this sec- 
tion are rare but it would be unwarrantably optimistic to suppose 
that this is due to the accuracy of British labels and advertisements. 
A more likely explanation can be based on the enforcement provi- 
sions of the act. Enforcement is a responsibility of what are known 
as Food and Drugs Authorities. The precise definition of these bodies 
is somewhat involved, but broadly they are synonymous with County 
Councils—the bodies responsible for local government in respect of 
a wide range of matters delegated to their control by the central gov- 
ernment. In matters concerning food and drugs, Food and Drugs 
Authorities commonly follow the advice of their public analyst—an 
analyst appointed by a local authority to undertake the examination 
of samples of food and drugs taken by sampling officers from vendors 
in their area. Before recommending prosecutions, a public analyst 
likes to feel reasonably confident of success and of obtaining that suc- 
cess without undue cost to his County Council. He can more easily 
assess the prospects of a case on Section 3, which is largely a ques- 
tion of fact, than on Section 6, which is largely a question of opinion. 
Again, members of a local authority, responsible for spending money 
collected locally in the form of rates from residents on whose votes 
they depend for re-election, are inclined to feel, not without reason, 
that proceedings against a national advertiser, who would of course 
defend himself by every means that money and the law allow, should 
not be taken at the expense of local funds. Advertising claims made 
in the U. K. for proprietary medicines sold direct to the public are, 
therefore, often more extravagant than would be allowed in the United 
States, but voluntary agencies exist which have abolished the worst 
abuses. Newspaper proprietors, who used to be particularly vulner- 
able to criticisms in this matter, have formed an advisory committee 
which has issued a code of practice, and the national newspapers do 
not accept advertisements which fail to conform to the code. In ad- 
dition, an organization known as the Chemists’ Federation has ef- 
fected a significant improvement in the labelling of the products of 
its manufacturer members. This is a voluntary organization con- 
sisting of manufacturers, wholesalers and pharmacists in retail busi- 
ness, the manufacturers agreeing to distribute such of their lines as 
are listed by the federation through pharmacists only, while pharma- 
cists agree to give window shows to, and generally to push, only the 


listed lines of manufacturer members. Before a line is accepted by 
the federation, the formula is considered by a committee on stand- 
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ards and the label critically examined to ensure that, having regard 
to the composition, no extravagant claims are made. 


There is no organized control of the advertising, whether in 
scientific journals or in direct mail propaganda, of prescription spe- 
cialities. Suggestions that a body be formed on the lines of the Coun- 
cil on Pharmacy and Chemistry, and that a publication similar to 
New and Nonofficial Remedies be issued have not so far been found ac- 
ceptable. The B. P. C. lays down standards for drugs and includes 
an objective appraisal of their therapeutic usefulness; it is the re- 
sponsibility of the individual physician to decide on the evidence pro- 
vided whther or not he. will use any particular drug. 

The only drugs for which statutory standards exist are those 
covered by the Therapeutic Substances Act, 1925. In spite of the 
all-embracing title of this act, the number of substances controlled 
is small. As has been explained above, quality control in the U. K. 
depends on the activities of public analysts and few, if any, of these 
officials have the facilities or experience to carry out biological assays. 
The act was, therefore, passed to create a means of controlling sub- 
stances of which the purity or potency cannot be adequately tested 
by chemical means. The substances covered by the act when first 
passed were vaccines, sera, toxins, antitoxins and antigens, arsphena- 
mine and “analogous substances used for the specific treatment of 
infective disease,” insulin and injectable post-pituitary extract. Pro- 
vision is made in the act for bringing additional substances under its 
control by the issue of departmental regulations without prior refer- 
ence to Parliament, and the following, in addition to those listed 
above, are now “therapeutic substances”: surgical ligatures and su- 
tures; preparations of human blood; organic substances having the 
specific biological action of curare, and preparations of such sub- 
stances, being substances or preparations the purity or potency of 
which cannot be adequately tested by chemical means; penicillin and 
its injectable preparations; and streptomycin. It is expected that 
aureomycin, terramycin and, perhaps chloramphenicol will be added 
before long. It is emphasized that when the term “therapeutic sub- 
stances” is used in subsequent paragraphs, reference is made only to 


the sustances mentioned above. 


The act prohibits the manufacture for sale of any therapeutic 
substance unless a license is first obtained from (in England and 
Wales) the Minister of Health. The conditions which must be com- 
plied with before a license is issued are set out in regulations. 
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The license, which has to be renewed every two years, is issued 
only after the Ministry of Health is satisfied, on a report of an inspec- 
tor, that the licensee’s technical staff, premises and plant are ade- 
quate for manufacturing and testing purposes. The licensee must 
allow his premises to be tnspected at any time; he must, if so re- 
quested, supply samples of each batch to the Ministry and under- 
take not to issue any for sale until authorized so to do. Records 
must be kept of the tests applied to each batch and copies must be 
supplied to the Ministry if required. For each therapeutic substance 
a nonproprietary name is specified which must be printed on labels in letters 
not less conspicuous than those in which any proprietary name is 
printed. This nonproprietary name is termed in the act a ‘proper 
name,’ a somewhat curious designation which seems to imply that a 
trade-mark name is improper. In practice the requirement is a satis- 
factory compromise between the interests of manufacturers, who can 
still advertise their brands of therapeutic substances, and the official 
views of organized medicine that brand names confuse the doctor 
and lead to irrational therapeutics. Labels must show the number 
of the license under which the substance is made, the manufacturer’s 
name and address, the potency in units (if any), the expiry date, 
storage instructions and certain other details of minor importance. 
The object, of course, is to ensure that any particular container can 
be readily traced back to the manufacturers and the tests carried 
out on it checked up in the records. 

Details for carrying out tests for sterility and for freedom from 
abnormal toxicity are specified in the general part of the regulations, 
while specific requirements applicable to the individual substances, 
including tests for purity and potency, are described in a schedule 
to the regulations. 

The act also prohibits the import of therapeutic substances into 
the U. K. except under a license and provided that the strength, 
quality and purity conform to the requirements of the regulations. 
A license can be obtained to import for purposes of research a thera- 
peutic substance which does not so conform, and similar provision 
is made to enable a manufacturer to make solely for export a thera- 
peutic substance not conforming to the official requirements, but in 


granting the license regard must be “had to the nature of any ar- 
rangements for regulating the manufacture and sale of the substance 
in operation in the country to which the substance is to be exported.” 

Offenses against the act are punishable on the first occasion by 
a fine and on subsequent occasions by a fine or imprisonment, but 














UNITED KINGDOM DRUG LAW PAGE 661 


so far as is known no prosecutions have ever been brought. The 
power to revoke a license is perhaps a more effective weapon but in 
any event the manufacture of the substances concerned is in the hands 
of firms of repute who are always ready to cooperate with the Minis- 
try of Health in any reasonable way to achieve the objects of the 
act and regulations. In framing the various regulations, consulta- 
tion with an advisory committee is required by the act, the committee 
consisting of representatives of the Ministry of Health and the cor- 
responding departments in Scotland and Northern Ireland, of the 
Medical Research Council, the General Medical Council, the British 
Medical Association, the Pharmaceutical Society and the Institute 
of Chemistry. It will be noted that the committee does not include 
any representative of the manufacturers. It is understood that in 
practice members of the committee are usually consulted by corre- 
spondence and the committee as such rarely or never meets. As the 
Ministry also gives manufacturers an opportunity of commenting 
on regulations in draft form—and sometimes at an earlier stage— 
their nonrepresentation on the advisory committee is not serious. 
It is probably a reflection of the typical attitude of civil servants to 
industry at the time the act was passed—an attitude which was largely 
dispelled by the work of industrialists in Government Departments 


during World War II. 


When therapeutic substances are included in the British Pharma- 
copoeia, the requirements specified by the latter are in agreement 
with the corresponding requirements of the relevant therapeutic sub- 
stances regulations. A curious and, so far as known, the only ex- 
ception to this is that the “proper name” of Injectio Penicillini B. P. 
is Solution of Penicillin, not the B. P. English name, injection of peni- 
cillin. The reason is said to be that the latter is regarded as being 
nonspecific, but many pharmacists and medical men would regard 
the name “injection” as more precise than “solution.” 





Pharmacy and Medicines Act, 1941 


It is one of the responsibilities of the Pharmaceutical Society 
to take all reasonable steps to enforce this Act, which has the fol- 
lowing three main purposes: 

(1) It makes it an offense for anyone to take part in the publica- 


tion of an advertisment for any article in terms calculated to lead to 
its use for the treatment of human beings for any of the following 
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diseases: Bright’s disease, cataract, diabetes, epilepsy or fits, glau- 
coma, locomotor ataxy, paralysis, tuberculosis. 

(2) It requires the disclosure on the label of details of the com- 
position of “any article consisting of or comprising a substance recom- 
mended as a medicine,” when the article is sold by retail. 

(3) It restricts the retail distribution of any such article as men- 
tioned in the preceding paragraph to medical practitioners, dentists, 
“authorized sellers of poisons” (i. e., retail pharmacies—see below) 
and, subject to conditions, persons who have served a regular ap- 
prenticeship to a pharmacist or to a body corporate which is an au- 
thorized seller of poisons. 





Each of these purposes will now be examined in greater detail. 


Restriction of Advertisement 


“Advertisement” includes any notice, circular, label, etc., and 
any announcement made orally or by any means of producing or 
transmitting light or sound. It has been decided that an advertise- 
ment of an article which did not refer to any of the diseases in the 
above list but which offered further information on request, together 
with a letter to a person who made the request stating that the article 
was a cure for tuberculosis and enclosing a descriptive circular, was 
a contravention of the act. For the guidance of advertisers, the 
Pharmaceutical Society has given its views on certain matters of 
interpretation, and as it is the enforcing authority, these expressions 
of opinion necessarily carry considerable weight. “Kidney Pills” and 
“Lung Mixture” are considered not to infringe, but an advertising 
blurb such as “for all diseases of the kidneys” is considered to be 
calculated to lead to the use of the article for Bright’s disease and, 
therefore, to constitute an offense. It is a defense to prove that the 
announcement was made only so far as reasonably necessary to bring 
the article to the notice of doctors, pharmacists, nurses, and students 
of each of these professions, suppliers of surgical appliances, a local 
authority, the governing body of a voluntary hospital and, somewhat 
unexpectedly, members of Parliament. Advertisements in journals 
circulating mainly among these classes of person are also permissible. 


Disclosure of Composition 


The interpretation of the phrase “substance recommended as a 
medicine” has given rise to a certain amount of doubt. The definition 
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in the act is a substance referred to in a circular, wrapper, advertise- 
ment, etc., in terms “calculated to lead to the use of the substance 
for the prevention or treatment of any ailment, infirmity or injury 
affecting the human body, not being terms which give a definite indi- 
cation that the substance is intended to be used as, or as part of, a 
food or drink, and not as, or as part of, a medicine.” This definition 
has been the subject of two important decisions by the courts. In 
the first (Nairne v. Stephen Smith & Company Ltd. and the Pharmaceu- 
tical Society of Great Britain)’ it was decided that the words: “The 
leading tonic beverage for giving new life in all run-down conditions 

A wineglassful is a great help when you are tired or when 
convalescent after illness and in any case where a tonic is desirable” 
were a recommendation for use as a medicine, and did not come 
within the exemption applicable to a beverage. The court considered 
that a mere statement that an article was a good tonic would be out- 
side the scope of the act, but the specific nature of the claim made in 
the words quoted above brought it within the definition. Further 
elucidation of the statutory difinition was given in Potter & Clarke 
Ltd. v. Pharmaceutical Society of Great Britain.*\ In this case it was 
held that a label on liquid extract of cascara sagrada bearing the 
words “British Pagmacopoeia” and “Dose . . .” was not a recom- 
mendation as a medicine for use in constipation, although the article 
is well known to be an aperient. On the other hand, a preparation 
labelled “Lemon and Squill Linctus” was held to come within the 
act because the use of the name “linctus“ is an invitation to use the 


preparation for the treatment of cough. 


If the article is sold in more than one container (for example, a 
bottle inside a carton) the disclosure of composition must appear 
on the inner container. It must show the percentage of each ingredi- 
ent or of each of the active constituents, and the latter must be named 
according to specified rules intended to ensure that the presence of 
well-known ingredients is not concealed by the use of obscure chemi- 
cal names which only a chemist could understand. This provision 
was based on experience of earlier legislation under which a tax was 
payable in respect of medicines of undisclosed composition. It be- 
came a widespread practice to disclose the composition while still 
concealing from the public the identity of ingredients by using names 


such as “trihydroxypropane” for glycerin. 





1 [1943] K. B. 17; [1942] 2 All. E. R. 510. 2 [1947] Ch. 483; [1947] 1 All E. R. 802. 
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Restriction of Sale 


The retail sale of substances “recommended as a medicine” is 
restricted to medical practitioners, dentists, “authorized sellers of 
poisons,” and persons who, having served a regular apprenticeship in 
pharmacy, were at the date the act was passed carrying on for their 
own benefit a business comprising the retail sale of drugs. (The 
right enjoyed by the last-mentioned group to sell medicines represents 
a continuation of certain rights they had under earlier legislation.) 
The term “authorized seller of poisons” was introduced by the Phar- 
macy and Poisons Act, 1933, and is defined below. 


The ban on sales by nonpharmaceutical storekeepers imposed by 
the section quoted above is more apparent than real since by a fur- 
ther section of the Act, a defense is provided for such sellers. The 
details are somewhat complicated, but broadly the effect is as follows. 
A medicine sold simply under a proprietary designation may be sold 
by anyone (provided it does not contain a poison). If the proprietary 
designation is used in conjunction with the name of a substance in 
the B. P. or B. P. C.—for example, Blank’s Aspirin—the product can 
only be sold by persons who are not authorized sellers of poisons if 
at the time the Act was passed, not more than oge other substance 
in the B. P. or B. P. C. was ordinarily being sold by retail under the 
same proprietary designation in conjunction with the B. P. or B. P. C. 
name. Thus it is permissible for anyone to sell Blank’s Aspirin if one 
other line of Blank’s—for example, Blank’s Sodium Bicarbonate—was 
being sold by retail at the date of the act. If Blank’s Epsom Salts, 
or any other line, was also being sold at that date under the same 
proprietary designation in conjunction with a B. P. or B. P. C. name, 
the whole series can be sold only by authorized sellers of poisons. 
It is interesting to note that sales by other than authorized sellers 
of poisons must be made at a shop; sales from a market stall or 
travelling van are illegal. 


Antibiotics 


As has been mentioned above, the quality of penicillin and strep- 
tomycin is controlled through regulations issued under the Thera- 
peutic Substances Act. Distribution of the two antibiotics is controlled 
under another misleadingly named act, the Penicillin Act, 1947. A)- 
though originally relating only to penicillin, the act contains a clause 
by which “such other anti-microbial organic substances produced by 
living organisms as may be prescribed by regulations” may be brought 
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within its control. Up to the present time, the additional antibiotics 
to which the act has been applied are streptomycin, chloramphenicol 
and aureomycin, these being the only antibiotics available commer- 
cially in the U. K. at the present time. 


Provision is made for the inclusion of synthetic antibiotics having 
chemical properties identical with those of substances coming within 
the above description. The act applies to the antibiotics themselves 
and to preparations containing any proportion of any of the anti- 
biotics as an ingredient. 


Substances controlled under the act can be supplied only by 
doctors, dentists, veterinary surgeons or persons acting in accordance 
with the directions of one of these (for example, nurses), or by phar- 
macists and authorized sellers of poisons acting on a prescription 
signed and dated by one of them. Wholesale transactions and sales 
to doctors, hospitals, etc., are exempted from the restrictions. A 
prescription may be dispensed only once unless it expressly directs 
that it may be dispensed at specified intervals or a specified number 
of times; a mere general instruction on the prescription such as “may 
be repeated” must not be acted upon. 


Poisons and Narcotics 


The law relating to the sale of poisons in general and of narcotic 
drugs in particular involves a vast amount of detail and since each 
of the two branches is the creature of a different and apparently independent 
section of the Department of the Secretary of State for Home Affairs, there 
are differences in the minutiae which make a precise knowledge of 
the subject remarkably difficult. Fortunately, the administration and 
enforcement of the legislation relating to poisons is a responsibility of 
the Pharmaceutical Society, which operates in this respect through a 
number of inspectors whose functions in practice are primarily of an 
advisory nature. Routine enforcement of the narcotic drugs legis- 
lation is to some extent undertaken by local police officers; in case 
of doubt or when specific inquires are being made, more experienced 
officers of the government department concerned are usually brought in. 


It should be mentioned that the statutes controlling narcotic 
drugs provide yet another instance of misleading nomenclature, the 
official title being the Dangerous Drugs Acts, 1920 to 1932. Members 
of Parliament and others unfamiliar with pharmaceutical matters 
not uncommonly assume that these acts control all drugs that are 
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dangerous, including any drug which if used improperly may cause 
harm—for example, poisons. 


General Poisons Law 


The statutory foundation of poisons law is the Pharmacy and 
Poisons Act, 1933, and the provisions of this act relating to pharmacy 
must first be briefly summarized. 


Prior to the passing of this act, membership of the Pharma- 
ceutical Society of Great Britain was entirely voluntary. The society, 
formed in 1841, was incorporated in 1843 by Royal Charter, in which 
the objects were stated to be the advancement of chemistry and 
pharmacy, the promotion of a uniform system of education of those 
who should practice chemistry and pharmacy, the protection of those 
who carry on the business of chemists and druggists and the pro- 
vision of a charitable fund to aid its members and their dependents. 
By subsequent legislation, the society was authorized to conduct the 
examination for registration as a “chemist and druggist” or as a 
“pharmaceutical chemist,” the latter qualification being of a higher 
standard that the former. The registers are maintained by the society, 
and entry thereon is subject to the payment of a fee; an annual re- 
tention fee is also payable. Under the 1933 Act, the title “pharmacist” 
is restricted to a person whose name is included in either (or both) 
of these registers, and such registration carries with it membership 
of the society. Various titles may be used only by pharmacists: These 
include the title “chemist,” when used in connection with the sale 
of goods by retail—a provision which enabled pharamists engaged in 
retail business to retain a designation which has been continuously 
used by the public for more than a century. The act also introduced 
the title “authorized seller of poisons,” a term which has been used 
once or twice earlier in this article. This designation includes phar- 
macists and bodies corporate carrying on a business comprising the 
retail sale of drugs, and representatives of deceased pharmacists or 
pharmacists becoming of unsound mind or adjudged bankrupt who 
were authorized sellers of poisons, provided certain conditions are 
fulfilled. The chief of these conditions are that the business must be 
under the control of a pharmacist, and that the pharmacist must exhibit 
his certificate of registration. 


The act provides for the creation of a Poisons Board, consisting 
of representatives of the Pharmaceutical Society, various government 
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departments, various medical bodies and the Institute of Chemistry. 
Its functions are to make recommendations to the Home Secretary 
regarding the substances to be regarded as poisons (the “Poisons 
List’) and the rules to be applied to them, and the Home Secretary 
is required to consult the Poisons Board before amending or adding 
to the Poisons List, or issuing any rules. If any action of the Home 
Secretary in these matters is taken without the concurrence of the 
Poisons Board, he must give Parliament an explanation of his reasons 
for not accepting the board’s recommendation. The practical effect of 
these provisions is that the board virtually has sole responsibility for 
the scope and content of U. K. legislation relating to poisons. 

The Poisons List is divided into two parts. Substances in Part I 
may be sold only by authorized sellers of poisons; those in Part II 
may be sold also by persons whose names are entered in a list main- 
tained by a local authority (a county council or borough council). 
Sales by these persons, commonly known as “listed sellers,” must 
be effected at premises specified in the list, a provision which has 
the effect of prohibiting such sales from a mobile van travelling from 
door to door. Part II poisons are, in general, substances commonly 
used otherwise than as medicines and which it is desirable that the 
public should be able to obtain without much difficulty; they include 
such items as mineral acids, sodium hydroxide, ammonia, and horti- 
cultural sprays containing lead arsenate, nicotine or one of the recently 
introduced insecticidal phosphorus compounds. The majority of sub- 
stances in the Poisons List are in Part I; they include substances 
such as potent alkaloids, arsenic and antimony compounds, chloro- 
form, insulin, sulphonamides, ‘antihistaminics and the active prin- 
ciples of the pituitary and thyroid glands. 

The legal requirements affecting the sale of poisons, whether 
such sales are effected by authorized sellers of poisons or by listed 
sellers, are contained in the Poisons Rules, 1949, as amended. 

The requirements applicable to poisons in general are that the 
label of the container must bear the name of the poison, the propor- 
tion present in the case of a preparation, the word “poison” or other 
specified indication of character, and the name and address of the 
seller. A liquid preparation other than a medicine made up ready 
for internal treatment must be in a bottle fluted vertically so as to 
be recognizable by touch. The specified indication of character which 
must appear on labels instead of the word “poison” in the case of 
medicines made up ready for use (that is, labelled with a dose) is: 





PAGE 668 FOOD DRUG COSMETIC LAW JOURNAL—SEPTEMBER, 1951 


“Caution. It is dangerous to exceed the stated dose.” It is an offense 
to modify this wording in any way—for example, by adding the words 
“but can be taken with complete safety as directed.” For thyroid, 
insulin and certain other products, the prescribed wording is “Caution. It is 
dangerous to take this preparation except under medical supervision.” 
Other wordings are specified for veterinary medicines, certain hair dyes, 
caustic alkalis and certain horticultural sprays. 


The First Schedule to the Poisons Rules lists a large number 
of poisons to which special restrictions apply. As examples, there 
may be cited strychnine, except substances containing less than .2 
per cent; mercuric chloride except substances containing less than 
1 per cent; amidopyrine; and the alkaloids of ergot. When these 
substances are sold by retail, the purchaser must be known to the 
seller or introduced by someone known to the seller, and a record of 
the transaction signed by the purchaser must be kept by the vendor 
in a book reserved for the purpose; included in this record is a state- 
ment of the purpose for which the poison is required. Where the 
poison is required for use in the purchaser’s profession or business 
he can send a signed order instead of attending personally to sign 
the book. 


The requirements summarized above do not necessarily apply to 
dispensed medicines, and the alternative procedure permitted is nor- 
mally adopted. This involves the entry of a copy of the prescription 
in the prescription book with retails of the names and, if known, the 
addresses of the patient and the prescriber, and the labelling of the 
container with the name and address of the seller and with the name 
of the preparation (for example, “The Lotion” or “The Embrocation”) 
if a liquid is for external use. Provisions are also included exempting 
wholesale transactions from many of these requirements so that no 
unreasonable brake is applied to the industry. Some poisons, listed in 
Schedule IV, may be supplied to the public only on the prescription 
of a doctor, dentist or veterinary surgeon. Among the drugs affected 
by this limitation are the barbiturates and the antihistaminics; the 
latter were added to the schedule when news of their use in the United 
States for the treatment of the common cold began to reach the public 
in this country and led to extensive over-the-counter sales which med- 
ical authorities considered undesirable. Prescriptions for “Schedule 
IV drugs” must comply with special requirements; thus they must 
be signed and dated by the prescriber, indicate the amount of the 
drug to be supplied and (for internal medicines) the dose, and give 
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the name and address of both patient and prescriber. Prescriptions 
may bé dispensed only once unless the prescriber expressly -states 
the number of times it may be dispensed or the intervals; a general 
instruction such as “Repeat as required” must not be acted upon. A 
prescription which may be repeated is handed back to the patient after 
it has been dispensed but the pharmacist must mark it with his name 
and address and the date on which he dispensed it, this information 
being placed on the prescription above the signature of the prescriber. 
The object of this provision is to prevent the patient tearing off the 
indication that the prescription has been dispensed before, and so 
obtaining the medicine more often than the prescriber intended. The 
pharmacist who dispenses the prescription on the final occasion auth- 
orized by the. prescriber must retain it for two years so as to be 
readily available for inspection. 

Special provisions apply to the sale of strychnine and its salts. 
In general, they can only be sold as an ingredient in a medicine, 
but wholesale sales and sales for certain special purposes for which 
the alkaloid is essential are also permitted. Arsenical poisons are also 
the subject of a special requirement; unless themselves of a distinc- 
tive color, they must be mixed before sale with a dye or other 
coloring matter. 

Before leaving this section of the law it should be mentioned 
that the supply of poisons in hospitals and similar institutions is also 
controlled by the Poisons Rules. The requirements in hospitals are 
less onerous than those applicable to supply by authorized sellers 
of poisons. In particular, prescriptions for poisons in Schedule I 
need not be recorded, provided the requisite particulars “can readily 
be traced.” Asa rule, the records normally kept by hospitals about the 
patients who have attended are sufficient to enable this to be done. 


Narcotic Drugs Regulations 


The so-called “dangerous drugs” legislation comprises the Dan- 
gerous Drugs Acts, 1920 to 1932, and a relatively extensive series of 
regulations issued thereunder. The acts also give authority to a 
Secretary of State (in practice, the Home Secretary) to issue orders 
bringing additional substances within the control of the acts and 
regulations. 


The acts now deal separately with opium prepared for smoking, 
crude drugs such as coca leaves, Indian hemp and raw opium, and 
medicinal dangerous drugs. The last mentioned include medicinal 
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opium, that is, opium conforming to pharmacopoeial requirements, 
and the various alkaloids and synthetic chemical substances which 
on account of their dangerous habit-forming properties have been 
made subject to this legislation. 

Opium prepared for smoking can be dismissed briefly. All deal 
ings whatsoever with this substance are illegal, including the posses- 
sion of any utensils for using it or even preparing it. 

The control over the acquisition and disposal of crude dangerous 
drugs is substantially the same as that appied to dealings with medici- 
nal dangerous drugs and this will now be described. 


In general, the regulations control both the drugs themselves 
and preparations of the drugs, but in two instances preparations are 
controlled only if the proportion of the drug is equal to or more than 
a specified limit. Preparations of morphine or opium containing less 
than .2 per cent of the alkaloid, and preparations of cocaine or coca 
containing less than .1 per cent of the alkaloid are exempted from control. 


Possession of any dangerous drug is itself illegal unless the pos- 
sessor is authorized to possess. Persons such a doctors, dentists and 
pharmacists have a general authorization conferred by the regulations, 
but such authority can be withdrawn by the Home Secretary if the 
person concerned is convicted of an offense under the act. In a case 
where misuse of the drugs is suspected—for example, by improper 
use for himself—a doctor’s authority may be withdrawn by the Home 
Secretary if a tribunal of three medical practitioners and one legal 
assessor so recommends. A practitioner whose authority is with- 
drawn cannot prescribe the drugs for others. A person who has been 
supplied by a doctor, dentist or veterinary surgeon, or on a prescrip- 
tion issued by one of these, is deemed to be authorized to possess. 
In a few cases, special provision is made for authorizing possession. 
Thus, a farmer can purchase and keep up to 32 ounces of tincture 
of opium for treating animals if he holds a certificate from the chief 
officer of police for his area; a certified midwife who has notified the 
local supervising authority of her intention to practice may obtain 
preparations of opium; and a master of a foreign ship in a British 
port can obtain dangerous drugs on the certificate of the port medical 
officer of health. 


Pharmacists have a general authorization to manufacture prepa- 
rations of dangerous drugs and to carry on the business of retailing 
and dispensing them. Prescriptions for dangerous drugs may not be 
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dispensed unless the pharmacist knows the signature of the pre- 
scriber and has no reason to suppose that the prescription is not 
genuine or else he has taken reasonably sufficient steps to satisfy 
himself that it is genuine (for example, by telephoning the prescriber). 
In addition to bearing the prescriber’s signature, such prescriptions 
must give the date on which issued, the address of the prescriber, 
and the name and address of the patient. If a preparation is ordered 
and it is included in the B. P., the B. P. C. or any formulary issued 
by the Minister for use in the National Health Service, the amount 
of the preparation may be stated, but in any other case the amount 
of the drug must be specified. Prescriptions are retained by the dis- 
penser for two years after being marked with the date on which 
dispensed. They may be repeated on two further occasions if the 
interval is specified, but not otherwise. It will be noted that these 
provisions are somewhat more strict than those applying to Schedule 
[V poisons, or to controlled antibiotics. 

The label on powders, solutions and omtments containing dan- 
gerous drugs when supplied otherwise than on prescription—for ex- 
to a doctor, must show the total amount of the preparation 





ample 
in the package and the percentage of dangerous drug in the prepara- 
tion. A dangerous drug itself must be labelled with the amount in 
the container, and this applies even when the drug is supplied on 
a prescription. Since both drugs and preparations subject to the Dan- 
gerous Drugs Regulations are also subject to the requirements of 
the Poisons Rules, being Schedule I poisons, some curious results 
emerge, illustrated by the following examples. 


On a supply of powdered opium B. P. (that is, medicinal opium, 
which is a dangerous drug) to a doctor, the label must show the 
name of the substance, the weight and the word “poison” in red or on 
a red background. If supplied on a prescription given by a veteri- 
nary surgeon, only the weight supplied is required, and the same is 
true of a medical practitioner’s prescription. If the same transactions 
take place with tincture of opium B. P., containing 1 per cent of 
morphine, on supply to a doctor the label must show the name, the 
quantity of tincture, the percentage of morphine and the word poison; 
on supply on prescription given by a veterinary surgeon, it must show 
the quantity of tincture and the percentage of morphine, while on 
supply on a medical practitioner’s prescription neither need be shown. 
In each case the name and address of the seller must appear on the 
label. It is obvious from such an example that accidental mistakes 
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cannot be avoided, but in practice little or no trouble arises. Readers 
may well wonder whether enforcing authorities are sufficiently familiar 
with the intricacies of the law with which they are concerned to risk 
a strict interpretation. Undoubtedly, the sympathy of the lay magis- 
trates by whom proceedings would be heard would lie with the de- 
fendant. Speculation on the origin of these anomalies suggests that 
the legal draftsman himself found the technicalities of the subject 
somewhat difficult to apprehend. 

Detailed records of all transactions in dangerous drugs must be 
kept in special registers by those authorized to supply them, and 
these registers are inspected from time to time. All substances cov- 
ered by the regulations must be kept in a locked receptacle, the key 
of which is kept by the person authorized to be in possession of 
the drugs. 

Methylmorphine (codeine) and ethylmorphine are not controlled 
by the Dangerous Drugs Regulations, but by much less stringent 
regulations relating only to these two substances and their salts. 
Apart from the prohibition of the possession of quantities in excess 
of one pound, the regulations apply only to the wholesale trade. Li- 
censes are required to carry on such trade and to manufacture the 
substances, and detailed records of sales must be maintained. 


In conclusion, one or two miscellaneous enactments must be 
mentioned briefly. The Offenses Against the Person Act, 1861, makes 
it an offense for a pregnant woman unlawfully to administer to her- 
self any poison or other noxious drug with intent to procure her own 
miscarriage. It is equally an offense to administer or cause her to 
take such a substance, and also to supply it or procure it knowing 
that it is intended to be used unlawfully for procuring miscarriage. 
This offense is committed, even if it turns out that the woman was 
not pregnant. 

By the Cancer Act, 1939, it is made an offense to advertise to 
the general public any article in terms calculated to lead to its use 
in the treatment of cancer. The act also prohibits advertisements 
offering to treat or to prescribe any remedy for cancer. 

The Venereal Diseases Act, 1917, prohibits anyone other than 
a medical practitioner treating any person for, prescribing any rem- 
edy for, or giving advice in regard to, venereal diseases for reward. 
Advertisements to the general public offering to treat these diseases, 
to prescribe any remedy for them or to give advice in connection 
with treatment are similarly prohibited. 
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Last of all, the Radioactive Substances Act, 1948, controls the 
sale of substances containing more than a specified quantity of a 
radioactive element which are intended to be taken internally, injected 
into or applied to a human being. Such substances can be supplied 
only by doctors and authorized sellers of poisons. The latter can 
stances only on a prescription signed and dated by 
a medical practitioner. Prescriptions may be repeated only if the 
prescriber has indicated on the prescription either the number of times 
it may be repeated or the intervals between “repeats.” Wholesale 
dealings and certain other transactions are exempt from control under 
this act. 


As will have been learned from the above review, U. K. drug 


law is a mosaic of legislation, partly statutory but mainly delegated, 
enacted over a period of years, each instrument dealing with a rela 
tively specialized and restricted field, sometimes without much regard 


to the provisions of other instruments. To the British observer there 
are two outstanding points of difference between legislation in the 
United States and that in the U. K. The first is the control exercised 
in the United States through the provisions relating to misbranding ; 
it is understood that many of the claims for proprietary medicines 
made in advertisements to the general public in the U. K. would not 
be permitted by the Food and Drug Administration. The second is 
the absence in the U. K. of any control over the introduction of new 
drugs. In regard to the first point, reference has already been made 
to the voluntary action by those concerned which has made matters 
fairly satisfactory as regards national advertisers. Unfortunately some 
small-town local newspapers are not always so careful about the 
advertisements they accept. The absence of control over the intro- 
duction of new drugs does not seem to have produced any untoward 
results. Fortunately we in the U. K. have not had any experience 
comparable to your sulphanilamide elixir incident of 1937. Neverthe- 
less, our immunity from such a misfortune is perhaps too largely 
a matter of luck. In this, as in many other aspects of drug law, those 
best qualified to judge view with very real appreciation the activities, 
achievements and objects of your Food and Drug Administration. 
Readers of this JOURNAL who are interested in the unification of food 


and drug law, at any rate among the principal English-speaking coun- 


tries, will appreciate how far that ideal is from attainment so far as 


the United Kingdom is concerned. [The End] 








THE FOOD LAW INSTITUTE, INC.—SECOND ANNUAL REPORT 


1. The Institute 


The Food Law Institute, Inc.,1 was organized on March 16, 1949, 
under the membership or non-profit corporations law of New York 
State. It announced its establishment and program at a distinguished 
ceremony ? eight months later, on November 16. It held its first annual 
meeting * on May 23, 1950, when the president made his initial report.* 
It also had a special meeting ° on November 15 in that year, when he 
informally discussed the Institute. And it is now assembled in the 
second annual meeting on June 5, 1951, to receive the president’s further 
report ° on its state and progress during the past administrative year. 

The Institute is a wholly public organization and its officers receive 
no compensation. It was created and is principally supported by lead- 
ing manufacturers in the food industry, as a contribution by this 
industry to the national welfare. It was established constructively to 
develop the law of food, through basic research and education. There- 
fore it supplements The Nutrition Foundation, Inc.’ For the latter is 
also a public organization established by the food industry in 1941 
constructively to develop the science of food, through the same means. 
They are both pioneer organizations * playing a new role in food prog- 
ress; and together they constitute a long-range program ® of funda- 
mental public service by this industry, in its field. It is a program of 
enlightened industrial statesmanship in which the food industry duly 
recognizes its primary responsibility to the science and law on which 








1The Institute has its offices in Suite abroad; and many government, public, 
1004 at 608 Fifth Avenue in New York City. university .and other libraries have re- 
quested it. Additional copies may be se- 


2 This ceremony was held at The Waldorf 
Astoria in New York City. It was attended 
by major executives of the food industry, 
national leaders in the food law and other 
distinguished guests. They included the 
United States Commissioner of Food and 
Drugs, the President of the Association of 
Food and Drug Officials of the United 
States, the President of the American Bar 
Association, the Chief Justice of the Su- 
preme Court of New Jersey, the Chancellor 
of New York University, and the Dean of 
its Law School. 

?All meetings have been held at the 
University Club in New York City. 

*Dr. Paul B. Dunbar, then United States 
Commissioner of Food and Drugs, wrote 
the following comment on it: ‘I have read 
the report with much interest. I am deeply 
impressed with the constructive progress 
made by the Institute in its first year."’ 
Approximately 2,000 copies of that report 
have been disseminated in this country and 


cured by addressing the Institute. 


5’ That meeting was called because nu- 
merous trustees of the Institute were then 
in New York City. 

6 This report covers the period from May 
23, 1950, to June 5, 1951. Copies of it may 
likewise be secured by addressing the 


Institute. 
™It has achieved an historic research 
success of fundamental benefit to man- 


kind. 


8’ The suggestion of these organizations 
was originally made to and approved by 
the Grocery Manufacturers of America, 
Inc., which is the national association of 
the food industry as a whole. 


*It has also been suggested that this 
program be completed by establishing a 
public organization constructively to de- 
velop the economics of food. 
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. . . By CHARLES WESLEY DUNN, President of the Institute 


it is founded; and also the essential need for their constructive devel- 
opment in the general interest. 


The importance of the Institute is measured by the significance 
of its law. As a public (distinguished from a trade) organization it 
must broadly construe the term “food law” also to include the tradi- 
tionally associated drug law, the subsequently added cosmetic law, 
and other directly related laws ;° and that construction is also required 
for legal reasons, in administering the Institute. This law is collec- 
tively known as the food and drug law,"* which regulates commerce 
in its products. It may be ranked as our most important commercial 
law. For it governs the largest commercial industry (the food indus- 
try) and also the one of the next public value (the drug industry) ;** 
and it deals with the most essential commercial articles (foods and 
drugs). It is an old law originating in the English Magna Carta of 
1215,1* which began in the colonies, developed in the states, and ma- 
tured in the national law. And it is a vast law of federal, state and 
municipal jurisdiction, which includes an immense number of con- 
stantly increasing legislative enactments, administrative regulations, 
and judicial decisions that would fill many large volumes. 


The food law is divided into two coordinated parts, broadly speak- 
ing. The first part is a general law prohibiting the adulteration, mis- 
branding and false advertisement of its products. For it outlaws all 
products unfit or harmful for use; and all deceit in the marketing of 
any product. But it is much more than a negative law against wrong 
conduct, because it is also a strong affirmative law requiring beneficial 
conduct. The principal statute is the Federal Food, Drug, and Cos- 
metic Act,'* enjoining adulteration and misbranding, which is admin- 
istered by the Federal Security Administrator through a Food and 
Drug Administration *° headed by a Commissioner of Food and Drugs. 
This act is supplemented by the additional food law in the Federal 


” For example, the Federal Insecticide, %It declared one measure of wine, ale 
Fungicide, and Rodenticide Act, the Fed- and corn throughout the realm. Hence the 
eral Caustic Poison Act, and the General food law was originally an economic one; 
Weights and Measures Law to the extent and it then evolved into a public health 
it is applicable. law, in addition and principally. 





“The reason is that this law is his- “4 This act was enacted in 1938 and suc- 
torically and mainly a food and drug law. ceeds the original Federal Food and Drugs 
2 It is estimated that the food industry Act of 1906. 
does a total annual business exceeding 50 %It is a professional agency, which is 





billion dollars, at the consumer level; and 
that the drug industry does a total annual 
business approximating 2 billion dollars, 
at this level. 


specially organized for an expert adminis- 
tration of this act in particular; and it 
has effectively administered such act, with 
distinguished success. 


675 
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Trade Commission Act, enjoining false advertisement ;'* and it is 
supported by analogous state and municipal enactments. The second 
part is a special law, relating to particular subjects or articles. It is 
mostly a state law, its regulation is infinitely diversified, and its statutes 
are legion. They are illustrated by the legislation requiring a sanitary 
production of foods and drugs, the use of true weights and measures 
in their sale, and a pharmacist supervision of drug stores; and govern- 
ing commerce in meat, dairy and other agricultural foods or narcotic, 
poisonous and other dangerous drugs. 


Therefore the general legislative philosophy of this law is objec- 
tively to regulate the conduct of the food and drug industries in par- 
ticular, insofar as it is necessary to prevent their injurious and assure 
their required operation for the common good; whereby each member 
of them is otherwise left free constructively to work out his own 
destiny in a competitive race of individual efficiency and service. This 
is the fundamental legislative philosophy of a government organized to 
preserve free institutions, in its relation to all private industries; and 
consequently it does not sanction a government control of them 
through an advance administrative approval of their conduct, except 
where that is unavoidable for compelling reasons of public safety or 
welfare. We should now go on to add that this exception has developed 
in the food law, to an over-all incidental but a very important extent. 
It exists, for example, in the case of the federal meat inspection, nar- 
cotic registration, and biologic license ** acts. It also exists in certain 
provisions of the Federal Food, Drug, and Cosmetic Act, which is the 
major statute in the food law and the keystone of it. They are, for 
example, its provisions for emergency food control, certification of 
coal-tar colors, and optional sea-food inspection; and its provisions '® 
granting a broad administrative power to approve “new drugs” and 
control the production of insulin and five antibiotics.*® They are also 
the provisions in proposed amendments of this act granting a similar 
administrative power to approve chemical additives in food and deter- 
mine what drugs must be dispensed on prescription or may be retailed 








% This administrative division of our 
major national food and drug law has pro- 
voked strong objection and was condemned 
by the Hoover Commission. 

17 The biologic license acts apply to virus, 
serum, toxin, anti-toxin or analogous drug 
products. 


%It has been claimed that these provi- 
sions include those granting an adminis- 
trative power (directly or indirectly) to 
establish food and drug standards. But 


they actually constitute an objective regu- 
lation of product conduct instead. 

1% They are penicillin, streptomycin, aure- 
omycin, 


chloramphenicol and bacitracin. 
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over the counter. It has been said that the progressive extension of 
such administrative power, actually and potentially, raises the serious 
question whether this central act is in the evolutionary process of 
gradually and basically substituting a government control over its 
industries for an objective regulation of their conduct, regardless of 
that fundamental legislative philosophy. 


The public ideal and objective of this law are manifestly to im- 
prove the food and drug standards of living in particular, in this 
country ; and it has vastly improved them, directly and by stimulating 
tremendous progress in related scientific research and industrial tech- 
nology. Hence it has been an essential instrument for providing our 
people with the highest food and drug standards of living, ever attained. 
As to the remedial purposes of this law, they are clearly two. The first 
purpose is to safeguard the public health, by requiring the safe char- 
acter and disposition of its products; and in this conception it is a 
basic public health law. The second purpose is to order honesty and 
fair dealing in the marketing of such products, by securing their prod- 
uct integrity and directing their informative labeling and forbidding 
their deceitful misrepresentation in any respect ; and in this conception 
it is a basic fair trade law. Moreover on its food side it is also a basic 
agricultural law, because it equally applies to natural foods and (for 
example) regulates their pesticidal contamination; and it is further 
a basic nutrition law, because (for example) it requires a nutritional 
fortification of essential foods and regulates the sale of dietary foods. 
Whereas on its drug side it is also a basic pharmacology law, because 
it governs the composition of essential drugs; and it is further a basic 
medical law, because the physician depends on it for safe and effica- 
cious medicines. 


For all these and other sufficient reasons the food law is a vital 
one of profound social and economic importance, which must be given 
a high place in our jurisprudence. But however important this law may 
be now, it will become infinitely more important in the future. For its 
regulation is ever and increasingly on the march; and that is why it 
is a progressive law of the future, rather than a status quo and res adjudi- 
cata law of the past. Consequently a public organization established 
for its consfructive development has a deep significance; and this 
Institute is that organization. 
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2. Its Organization 


The Institute is governed by its by-laws, which are quoted in 
annexed Schedule A. They organize it as follows: 


(a) The Institute shall have founder, sustaining and public 
members, who are duly elected by its board of trustees. Founder 
members are food and other interested manufacturers,’ who finan- 
cially support it. Sustaining members are others, who financially 
contribute to it. Public members are individual or organized rep- 
resentatives of the public at large, who are interested in its 
objectives. 


(b) It shall be managed by a board of trustees as a public 
organization, to accomplish its basic food law purpose and ob- 
jectives. The board includes representatives of its members and 
appropriate representatives of the public at large. It elects the 
trustees and officers. It also appoints a lawyers advisory commit- 
tee, which includes legal representatives of its members and the 
public at large and other interested attorneys selected by it. 


(c) It shall be administered by its officers. They are a chair- 
man of the board, a president, one or more vice presidents, a sec- 
retary, and a treasurer. Any two offices may be held by one person. 
The chairman is the principal officer, the president is the executive 
officer, and each other officer has the customary duties of his 
office. 

(d) It shall be financed through voluntary contributions, by 
its members and others. The funds thus secured are used to pay 
its operating expenses, as approved by the board and directed by 
the president. 

(e) It shall have an annual meeting,’ at the time and place 
determined by the board. It may also have special meetings called 
by the board. 


The members of the Institute are named in annexed Schedule B. 
They number 34, to wit, 29 founder members and 5 sustaining mem- 
bers.* The founder members are the principal ones. For they estab- 
lished the Institute and mainly support it; and its board largely 
consists of their representatives. They are divided into the following 
classes, on a membership sequence basis: 





1The term ‘‘manufacturers’’ is here 3 Public members will be added, in due 
broadly construed also to include dealers. course. 

2 This meeting will hereafter be held 
during the month of November. 
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Class I—Original Founder Members: They number 12 and are 
the Beech-Nut Packing Company, Corn Industries Research 
Foundation,* Drackett Company, Flako Products Corporation, 
General Foods Corporation, Gerber Products Company, Kellogg 
Company, Thomas J. Lipton, Inc., McCormick & Co., Inc., Owens- 
Illinois Glass Company, Pillsbury Mills, Inc., and Quaker Oats 
Company. 

Class [[—Additional Founder Members Elected in the First Year: 
They number 12 and are the American Can Company, Anheuser- 
Busch, Inc., Burnham and Morrill Company, California Packing 
Corporation, Continental Baking Company, Continental Can Com- 
pany, General Mills, Inc., Huron Milling Company, Seven-Up 
Company, Swift & Company, Wesson Oil & Snowdrift Company, 
and William Wrigley Jr. Company. 

Class I1I—Additional Founder Members Elected in the Second 
Year: They number 5 and are the American Home Foods, Inc., 
Kraft Foods Company, Libby, McNeill & Libby, Safeway Stores, 
and Standard Brands Incorporated. 

Therefore the founder members are a blue ribbon list, which 
includes leading food manufacturers; and their number was substan- 
tially increased during the past year.* Consequently it may be truly 
said that the Institute is a creation of the food industry. 

The trustees of the Institute are named in annexed Schedule C. 
They number 51, to wit, 30 representatives of founder members * and 
21 representatives of the public at large. The public trustees are uni- 
versity deans cooperating in the Institute’s program and public offi- 
cials in the food area. They are: 

Henry P. Brandis, Jr., Dean, University of North Carolina School 

of Law 

Paul W. Brosman, Dean, Tulane University College of Law 


Donald K. David, Dean, Harvard University Graduate School of 


Business Administration 7 








‘This is an organization of corn product * The president is added to this group, 
manufacturers. for convenience. 

5’ Many other food and related manufac- *The acceptance reply by Mr. David 
turers are eligible to become founder mem- states (in part): ‘I quite agree with you 


bers, since they are equally interested in that the Institute has a great opportunity 
the objectives of the Institute. Hence they for service, and I believe thoroughly in its 
are cordially invited to join in its basic aims and ideals."’ 

Public service, which fundamentally bene- 

fits the food industry. 
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Paul B. Dunbar, formerly United States Commissioner of Food 
and Drugs 


Shelden D. Elliott, Dean, University of Southern California School 
of Law 


Judson F. Falknor, Dean, University of Washington School of 
Law 


Albert J. Harno, Dean, University of Illinois College of Law 


Harold C. Havighurst, Dean, Northwestern University School of 
Law 


William M. Hepburn, Dean, Emory University School of Law 
Joseph A. McClain, Jr., Dean, Duke University School of Law 
Russell D. Niles, Dean, New York University School of Law 


Thomas Parran, Dean, University of Pittsburgh Graduate School 
of Public Health 

Maynard E. Pirsig, Dean, University of Minnesota Law School 

William L. Prosser, Dean, University of California School of 
Jurisprudence 

Ole Salthe, Executive Secretary, The Nutrition Foundation, Inc. 


Leonard A. Scheele, Surgeon General, United States Public Health 
Service 


James S. Simmons, Dean, Harvard University School of Public 


Health 
Carl B. Spaeth, Dean, Stanford University Law School 


Ernest L. Stebbins, Director, Johns Hopkins University School 
of Public Health and Hygiene 


T. E. Sullivan, President, Association of Food and Drug Officials 
of the United States 


James R. Wilson, Secretary, Council on Foods and Nutrition, 
American Medical Association - 


The officers of the Institute are named in annexed Schedule D. 


They are a chairman of the board, a president, two vice presidents, and 


a secretary-treasurer. As previously indicated the officers receive no 


compensation and each acts here to render a public service. 
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The lawyers advisory committee ® is named in annexed Schedule 
E. It has 36 members, to wit, 30 representatives of founder members 
(et al.) and 6 representatives of the public at large. The public members 
include the highest food law attorneys in the governments of the 
United States and Canada; and a high official of the United Kingdom 
Ministry of Food. They are: 

Charles A. Adams, C. B. E., Director, Food Standards and Label- 

ling Division, United Kingdom Ministry of Food 


Robert E. Curran, K. C., Legal Adviser, Canadian Department of 
National Health and Welfare 


William W. Goodrich, Principal Attorney, Food and Drug Divi- 
sion, Office of General Counsel, Federal Security Agency 

J. W. Holloway, Jr., Director, Bureau of Legal Medicine and 
Legislation, American Medical Association 


William T. Kelley, General Counsel, Federal Trade Commission ® 


Vincent A. Kleinfeld, Head of General Regulations Unit, Criminal 
Division, United States Department of Justice *° - 


3. Its Finances 


The Institute derives its income from regular contributions and 
supplemental gifts; which the donors may deduct in calculating their 
federal income tax, as authorized by the official letter quoted in annexed 
Schedule F. Such contributions are annually made by members and 
mostly by founder members. Their contributions vary ; but they prin- 
cipally range from $2,000 to $5,000 (inclusive) a year.t. While volun- 








8’ While this committee is advisory in tensive research and education program for 
name it is designed to have an active part the oetterment of our whole national wel- 
in the administration of the Institute. It fare. The Institute's pioneer program will 
can aid (for example) by securing new render untold benefits especially to the 
members of the Institute, developing au- public, industry and Government. * * * 
thors and subjects for its research program, It is with great pleasure that I accept as 
cooperating in its educational program, General Counsel for the Commission the 
and providing significant articles for the appointment as a member of the Lawyers 
Food, Drug and Cosmetic Law Journal Advisory Committee.”’ 
published in association with it. We 10 
should add that numerous industry and 
public members of this committee are now 
individually cooperating in each program. 


Mr. Kleinfeld is the food law attorney 
in the United States Department of Justice. 


1 This is the present rate of annual con- 
tributions by founder members: 2 each 
®*The acceptance reply by Mr. Kelley contribute $5,000: 9 each contribute from 
states In part: “I have your first annual $2,000 to $3,000 (inclusive); 6 each contrib- 
Food Law Institute report which I have ute $1,000; and the others each contribute 
d with great interest. You have laid a less. 
soiid foundation through the planned ex- 
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tary they are continuously pledged for a 5-year period as a rule,” to 
give the Institute essential financial stability * and enable it to assume 
the long-range commitments required in its programs. As to the gifts, 
they are occasionally made by friends of the Institute. 


In the first year * this income was about $39,000 in contributions 
and $10,000 in gifts,® or a total of $49,000; whereas in the second year 
it was $43,100 in contributions and $14,535 in gifts, or a total of 
$57,635.° Consequently it then substantially increased.? But we should 
add this qualifying comment. The Institute must depend on regular 
contributions for its financial support, because additional gifts are 
uncertain and limited at best; its founders planned a minimum annual 
income of $50,000, which remains to be achieved; and experience has 
proven that it actually needs a greater income, to accomplish its 
objectives. 

The gifts in the first year were $5,000 from the Flako Products 
Corporation * and $5,000 from the Beinecke Foundation. In the second 
year they were $5,000 from the Flako Products Corporation, $5,000 
from the Beinecke Foundation, $2,500 from the American Pharma- 
ceutical Manufacturers’ Association, $1,885 from Sasson-King, Inc., 
$100 from Ole Salthe,® and $50 from S. Barksdale Penick, Jr. They 





2 This rule is subject to the protective 
qualification that a member can resign, on 
notice and payment of a due contribution. 
But each founder member assumes the 
implied responsibility of resigning only for 
eause. In short: the Institute depends on 
the confidence of its founder members, 
earned by its record; and we cannot ask 
more. 

3 This stability is further assured by 
creating necessary reserves. 

4 The reference here is to the administra- 
tive year, which has differed from the 
fiscal year. But hereafter the two years 
will (as they should) be current. 

5 Gifts not providing a true operating 
income are disregarded in this report. 
They include reimbursement and dinner 
gifts, for example. 

*In comparison the 1951 income of The 
Nutrition Foundation, Inc., approximates 
$330,000. But it is older and needs a much 
larger income. 

7From the standpoint of contributions 
by founder members, this increase was due 
to their greater number and not to a rise 
in such contributions. 

8 The gifts by this corporation supple- 
ment its regular annual contributions to 


the Institute. 
®* Mr. Salthe’s gift invites emphasis. For 


he was adviser to the late Senator Royal S. 


Copeland in the legislative Aevelopment of 
the major Federal Food, Drug, and Cos- 
metic Act and this gift is in memory of 
him. In making it Mr. Salthe wrote the 
president as follows, on May 24, 1950: 
“Your report at the first annual meeting 
of The Food Law Institute was excellent. 
It is almost unbelievable the progress that 
has been made in one year * * *. The 
public, the food officials, the food industry 
and all the lawyers interested in food laws, 
as well as young men seeking a career in 
this special fleld of law, will all benefit 
from the activities of The Food Law Insti- 
tute. Your report merits the support of 
the entire food industry. After leaving the 
meeting, I could not help but think of how 
pleased the late Senator Royal S. Copeland 
would have been to have heard this report, 
and I am sure that he would have been 
among the first to applaud The Food Law 
Institute. As you know, I was intimately 
associated with Senator Copeland for 
twenty years. I was his adviser when he 
sponsored the revision of the Food and 
Drugs Act of 1906, which resulted in the 
passage of the Federal Food, Drug, and 
Cosmetic Act. * * * In memory of his 
efforts in connection with this law I am 
sending you a small donation to The Food 
Law Institute. I wish it could be more.”’ 
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were unrestricted gifts, with two exceptions. The first is the $2,500 gift, 
which was made to underwrite a 1951-52 fellowship in the New York 
University graduate food law program underwritten by the Institute; and 
the second is the $1,885 gift, which was made to help defray the cost of 
its nutrition law study by Dr. James R. Wilson. Hence these two gifts 
have been placed in special reserves accordingly. The remaining gifts 
have been put into a general reserve for the Institute’s research ex- 
pense, required by heavy commitments in it ; which has been increased 
to over $35,000 by transfers from regular income. All these gifts are 
invaluable and deeply appreciated.’° 

Turning now to the operating expense of the Institute: It isin the 
extraordinary position of having no executive expense, because it is 
located in the president’s offices and its officers receive no salary.” 
Hence it devotes all income to its programs, on a grant-in-aid basis.” 
In the first year it had an operating surplus ** of over $14,000, because 
its research expense had not then begun to accrue; and consequently 
this amount was added to the general reserve for such expense. In 
the second year it had an operating surplus of less than $1,500, which 
was retained in the current drawing account. But this surplus was 
due to our administrative policy of limiting expense to income and 
having an operating surplus, each year; and it was not the result of an 
excessive income. For the fact is that the Institute should have spent 
more on its programs, last year; and that it must hereafter spend 
increasingly more thereon, for two reasons. They are first each pro- 
gram is an expensive one; and secondly it must be annually expanded, 
for its due realization. This situation can only be met by an adequate 
increase in the Institute’s regular income ;™* and so far it has been 
enabled to develop its programs, through the supplemental gifts. That 


is why they are so important. 


4. Its Objectives 


As previously indicated the Institute has two guiding objectives. 
They are first basic research and secondly basic education, for a construc- 
tive development of the food law (broadly construed as stated) benefi- 








” Additional gifts will also be invaluable 
and equally appreciated. 

This situation cannot remain indefi- 
nitely. For a due administration of the 
Institute is a task of great and increasing 
magnitude. 

“2 They are executed with only one em- 
ployee, a secretary to the president. 


1% The term ‘‘operating surplus’’ is here 
calculated on the basis of regular contri- 
butions, exclusive of supplemental gifts 
which are placed in the general reserve for 
research expense. 

“This increase may only come from 
more members and any advance in their 
contributions. 
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cial to the national welfare. Consequently the Institute’s over-all pro- 
gram is to implement these objectives. It is a pioneer program, which 
also includes appropriate supplemental activities.’ 

The Institute has received the highest legal approval. For the 
American Bar Association’s organization on this law recommended ? 
the achievement of its objectives, in 1948, and approved ® its general 
‘program to effectuate them, in 1950. Furthermore the 1949-50 Pres- 
ident * of this Association formally commended the Institute, at our 
announcement ceremony; and its Journal has published a favorable 
statement ° on it.® 

The Institute has received the highest official endorsement. For 
at its 1950 conference the Association of Food and Drug Officials of 
the United States ’ adopted the following resolution : 

“Whereas, one of the objectives of the Association of Food and 

Drug Officials of the United States is ‘to encourage cooperation 

with respect to the enforcement of Federal, State, district, county 


and municipal laws and regulations’ ; and 


“Whereas, this Association believes that the Food Law In- 
stitute, Inc., recently created and sponsored by executives in the 
food and associated industries, and one of whose purposes is the 
studying, developing and promoting of a better understanding of 
food laws in general, represents a real attempt on the part of 
industry and the legal profession to cooperate with government in 
this important field of consumer interest and welfare ; 

3e It Resolved that the Association of Food and Drug Officials 
of the United States heartily endorses the philosophy and logic 
of such a program and extends to the Food Law Institute, Inc., 
and its sponsors our sincere wishes for early and continued success 


in this public spirited endeavor.” 








1 All such activities must be consistent 
with the public character of the Institute. 

2 This recommendation was by the Com- 
mittee on Food, Drug and Cosmetic Law 
in the Section of Administrative Law. 

This approval was by the succeeding 
Division of Food, Drug and Cosmetic Law 
in the Section of Corporation, Banking and 
Business Law. 

* Harold J. Gallagher. 

5 It was published in the June 1950 issue 
of this Journal. 

6 Additional statements on the Institute 
have been published in industrial, scien- 
tific and legal journals. For example, Dr. 


Charles Glenn King, Scientific Director of 
The Nutrition Foundation, Inc., said in the 
January 1, 1951 issue of the Chemical and 
Engineering News: ‘‘An expression of the 
growing importance and complexity of the 


food industry and its relation to other 
aspects of national life is evident in the 
newly formed Food Law Institute. The 


organization provides for increased pro- 
fessional activity and responsibilities per- 
taining to present and future food laws 
and to the need for improving the classi- 
fied literature in this field.’’ 

7In addition, the president of this asso- 
ciation is a public trustee of the Institute. 
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The Institute has also been officially endorsed * in public addresses 
by the Federal Security Administrator, the’ United States Commis- 
sioner of Food and Drugs, and his associates in the United States 
Food and Drug Administration; its highest officers and attorneys are 
officially cooperating in the Institute’s programs; and the food law 
attorney in the United States Department of Justice is likewise co- 
operating in them. Excerpts from such addresses and an official letter 
to the Institute are stated in annexed Schedule G. And the following 
quotations from them are noted here: 


“The Food Law Institute * * * is a distinct forward step in 
the highly specialized field of food and drug law. * * * Greater 
consumer protection, which is our common goal, is inevitable.” 
(Honorable Oscar R. Ewing, Federal Security Administrator) 


“* * * the Food and Drug Administration unreservedly en- 
dorses the Food Law Institute.” (Dr. Paul B. Dunbar, then 
United States Commissioner of Food and Drugs) 


“The Food Law Institute has shown a continuing purpose 
to explore and develop the law toward its goal of better consumer 
protection in the ever-changing complexities brought by techno- 
logical advances and increased production. We heartily endorse 
the Food Law Institute and we are glad to participate to the limit 
of our ability in its courses of instruction and other activities.” 
(Charles W. Crawford, United States Commissioner of Food and 
Drugs) 

“This movement will promote a better understanding of the 
(food) law and its purpose and will aid in its continuing develop- 
ment for better service to all of our people.” (Charles W. Craw- 
ford, then United States Deputy Commissioner of Food and 
Drugs) 

Furthermore the Institute has been endorsed by the Canadian 
Minister of National Health and Welfare,® who administers the Cana- 
dian Food and Drugs Act, and the Permanent Secretary of the United 
Kingdom Ministry of Food,’® which administers the United Kingdom 
Food Law; the legal adviser in the administration of the former act 











8 This endorsement has the significance ’ Honorable Paul Martin, who has pub- 


that the Federal Security Administrator 
administers the major Federal Food, Drug, 
and Cosmetic Act, through the United 
States Food and Drug Administration 
headed by the United States Commissioner 
of Food and Drugs, as previously stated. 


licly endorsed the Institute. 

” Sir Frank Lee, who privately endorsed 
the Institute and agreed to a program of 
cooperation with it. But he has since been 
succeeded by Sir Henry Hancock. 
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is cooperating in the Institute’s general program; and the director 
of the food standards and labeling division in the administration of 
the latter law is also cooperating in it. 


5. Its Research Program 


This program is to develop an original series of basic research 
compilations and studies of the food law (broadly construed as stated), 
providing a library of authoritative reference books* on it. Books 
which have a large practical value to all dealing with this law; and 
which may be used as textbooks for university instruction in it. They 
will be published by the Commerce Clearing House, Inc.,? in the 
distinctive format of a “Food Law Institute Series”; and we deeply 
appreciate its invaluable cooperation.* The CCH (as it is known) 
is a foremost law publisher with a nation-wide marketing organiza- 
tion, which has the distinction of being the leading publisher in this 
field. For it publishes the only journal * on the food, drug and cosmetic 
law, the only service on the major Federal Food, Drug, and Cosmetic 
Act, and the most widely used book ® on this act. 


Such a program has the great value of contributing fundamental 
knowledge and essential information about the food law, required for 
its due understanding and operation and progress. It is a broad pro- 
gram, because the number of its research books is potentially infinite ; 
and consequently they must be organized in an appropriate sequence.® 
It is a long-range program, because such books are slowly prepared 
and published at a limited marketing rate ; and consequently they must 
be patiently awaited. It is a difficult program, because such books 
require preparation by competent experts who can and will render 
‘this public service; and consequently they must be found.’ And it is 
an expensive program, because its cost is substantially underwritten 
by the Institute; and consequently it must have the funds to do so.® 





1 The term ‘‘books”’ is here construed to 
include monographs, which remain to be 


developed. 
2It is located at 214 


the meeting to commemorate the fortieth 
anniversary of the original 1906 Federal 
Food and Drugs Act, held under the 


North Michigan auspices of the Section on Food, Drug and 





Avenue, Chicago 1, Illinois. 

8It is cooperating with the Institute in 
publishing these basic books on the food 
law, as a public service in addition to a 
business enterprise. 

*It is the Food, Drug and Cosmetic Law 
Journal, which succeeded the Food, Drug 
and Cosmetic Law Quarterly also published 
by the CCH. 

5The first Kleinfeld-Dunn book. The 
CCH also published the historic book on 


Cosmetic Law in the New York State Bar 
Association. 

* The first books should be essential com- 
pilations of this law, which have the addi- 
tional practical value of being more quickly 
prepared. 

' 7 Moreover such experts are relatively 
ew. 

5 This comment has the significance that 
the Institute must spend a larger part of 
its income on the educational program. 
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Furthermore the Institute must create a reserve adequate to finance 
the committed expense of this program, because it necessarily contracts 
for numerous books in advance. The magnitude of this expense is 
disclosed by the following explanation of it. The Institute makes a 
preparation grant to each author or editor, which normally amounts 
to $1,000 a book, and a supporting grant to the publisher, which regu- 
larly amounts to $3 a page.® It contemplates an initial program of 
25 books at least, which already includes 14. It spent nearly $5,000 
on its first book; and its total expense for this program exceeded 
$11,000, last year. Consequently the present $35,000 reserve there- 
for must be duly increased. 


The Institute has made significant progress in accomplishing this 
program, especially during the past year. For the first research book 
was published on February 1 last.*® It is a compilation of the official 
annual reports on the administration of the original 1906 Federal Food 
and Drugs Act and the succeeding 1938 Federal Food, Drug, and 
Cosmetic Act, from the first report in 1907 through the last report in 
1949... It contains an historic introduction by Dr. Paul B. Dunbar,’* 
then United States Commissioner of Food and Drugs; and it includes 
a comprehensive index prepared by Francis E. McKay, an attorney 
in the United States Food and Drug Administration. Such a compila- 
tion has long been needed; and it is a reference book of large practical 
value. For these two acts constitute the central national food and 
drug law; and such reports on it are the only source of complete 
official data on its administration. We should add here that the first 
150 copies of this book were made a special author’s edition, auto- 
graphed by Dr. Dunbar; and that the Institute presented them to its 
trustees, advisers and associates. Each additional research book will 
have a similar autographed edition, for like presentation to ther 


The second research book will be published soon, in October. 
It is an annotated compilation of all administrative and judicial action 
under the major Federal Food, Drug, and Cosmetic Act, from May 
1949 to January 1951; and it also includes additional significant data. 








® These grents are practically required to 2 The Institute is proud of the fact that 


assist in defraying the preparation expense 
of each author or editor; and in financing 
the publication of these books, since its 
cost is large and their market is limited. 

%” This book runs to nearly 1450 pages. 

1 The 1950 report has since been issued. 
Consequently it should be added here that 
a supplemental compilation of these reports 
will be published, in due course. 


its first research book has this distin- 
guished sponsor. It is interesting to note 
that Dr. Dunbar informed me, before he 
retired, that he desired especially to retain 
two food law books. One is this FLI book 
and the other is the historic book on the 
fortieth anniversary of the original 1906 
Federal Food and Drugs Act, previously 
mentioned. 
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For example: the important judicial decisions under the original 1906 
Federal Food and Drugs Act. This book is jointly edited by Vincent 
A. Kleinfeld, food law attorney in the United States Department of 
Justice, and myself. It supplements our previous book ** on such action 
to May 1949, published in that year. Together they are also needed 
reference books * of large practical value. 


Numerous additional research books are now being prepared; 
their publication will begin in 1952; and it will proceed as fast as 


conditions permit. They include 5 compilations and 7 studies of the 
food law. The compilations are: 


(1) An explanatory compilation of the legislative history of 
the amendments to the Federal Food, Drug, and Cosmetic Act. 
The editors are Mr. Kleinfeld and myself. This compilation was 
scheduled during the past year. 

(2) An annotated compilation of the general state food, drug 
and cosmetic laws. The editor is Franklin M. Depew, who is an 
attorney for Standard Brands Incorporated and has lectured on 
these laws in the graduate food law program at New York Uni- 
versity, underwritten by the Institute. 

(3) An annotated compilation of the special state food, drug 
and cosmetic laws, in two volumes. Volume I will contain the 
food laws and will be published first. The editor is Wayne D. 
Hudson, who is an assistant professor in the Stanford University 
Law School where he teaches the food law. He was a 1950-51 
fellow in the aforesaid program. This compilation was scheduled 
during the past year. 

(4) An annotated compilation *® of the food, drug and cos- 
metic laws of the British Commonwealth of Nations, in two or 
more volumes. Volume I will contain the Canadian laws and will 
be published first. The editor is Robert E. Curran, K.C., who 
is the legal adviser to the Canadian Department of National Health 
and Welfare in its administration of the Canadian Food and Drugs 
Act. 


(5) An annotated compilation *® of the food, drug and cos- 


metic laws of the Continental European Countries, in two or more 


8! It is now contemplated that a second ‘These two compilations have the addi- 
edition of this book will be published in tional value of their use to develop inter- 
1952, 'n the ‘‘Food Law Institute Series.’’ national uniformity in the food law. 

1%* Supplemental books will be published, 


in due course. 
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Gq 


volumes, translated into English..* The editor is John Ward 


Cutler, who is legal adviser to the Food and Agriculture Organiza- 
tion of the United Nations. It is assisting in the preparation of 
this compilation, by securing material for it. 

The studies are: 

(1) A study of the modern nutrition law, federal and state. 
The author is Dr. James R. Wilson, who is Secretary of the Coun- 
cil on Foods and Nutrition of the American Medical Association. 
This is a scientific study of a fundamental advance in the food law. 

(2) A study of the existing food standards law, federal and 
state. The author is Michael F. Markel, who is a practitioner 
of the food law. He was formerly an attorney in the United 
States Food and Drug Administration and a presiding officer in 
its food standard hearings. This is a legal study of a funda- 
mental part of the food law. It was scheduled during the past 
year. 

(3) A study of governmental action on chemical additions to 
food, federal and state. The author is Edward Brown Williams, 
who is a practitioner of the food law. He was formerly principal 
attorney in the United States Food and Drug Administration. 
This is a legal study of a fundamental part of the food law. It 
is invited by the fact that Congress is now investigating a food 
chemical amendment of the Federal Food, Drug, and Cosmetic 
Act; and it will provide essential background data. 

(4) A study of the constitutionality of the food, drug and 
cosmetic laws, federal and state and municipal. The author is 
Thomas W. Christopher, who is an assistant professor in the 
Emory University School of Law where he teaches the food law. 
He was a 1949-50 fellow in the aforesaid NYU program. This 
is a legal study of the fundamental question presented by these 
laws. It was scheduled during the past year. 

(5) A study of the history of the national food and drug law, 
through the enactment of the original 1906 Federal Food and 
Drugs Act. The author is myself. This is an historical study 
of the legislative development of that central law and its funda- 
mental relation to the economic and social progress of our country ; 
and it will contain the legislative record of the above Act." 

(6) A study of the bibliography of the food, drug and cos- 
metic law in this country. The author is Julius J. Marke, who is 


>The correct translation of such laws is % The legislative record of the succeeding 
additional problem and expense in the 1938 Federal Food, Drug, and Cosmetic 


velopment of this compilation. Act was published in my book on it. 
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the librarian of the New York University School of Law. This 
is an index study of the literature on such law. 

(7) A study of the food, drug and cosmetic product liability 
law in this country. The author is William J. Condon, who is 
an attorney for Swift & Company and has professionally dealt with 
that law. This is a distinctive study ** of it, which is a practical 
manual on it. 

These additional compilations and studies are likewise needed 
reference books of large practical value. Other research books of 
equal need and value will be progressively developed in this pro- 
gram. The difficulty is not to find subjects for them. It is rather 
to determine their order, to secure their authoritative preparation, and 
to finance their large cost. We should go on to say here that the 
Institute now contemplates the publication of the following (among 
other) supplemental books: basic studies of the major Federal Food, 
Drug, and Cosmetic Act, a coordinated study of the supplemental 
false advertising law in the Federal Trade Commission Act, a com- 
parative study of the analogous state food, drug and cosmetic laws, 
a similar study of the principal foreign food, drug and cosmetic laws, 
an annotated compilation of the miscellaneous federal food and drug 
laws, an annotated compilation of the Latin-American food, drug and 
cosmetic laws, a distinctive manual of food industry sanitation,’® and 
background studies of the food and drug industries. Furthermore the 
Institute will also publish a legislative annotation of the Federal 
Food, Drug, and Cosmetic Act, edited by Arthur D. Herrick who has 
written standard books on this act. 


6. Its Educational Program 
This program is mainly? to secure basic instruction in the food 
law (broadly construed as stated) first by university law schools and 


and understanding of the food law, in every 











% Numerous books have been published 
on that law. But this study will be a 
distinctive modern one, which is organized 
to meet the practical needs of the food, 
drug and cosmetic industries. 

1##Other books have been published on 
this subject; and a new one has just been 
announced. But this manual will be a 
distinctive modern one, which is organized 
to provide food manufacturers generally 
with a practical guide for essential factory 
sanitation. We have invited Charles A. 
Clark, Sanitation Coordinator of the Gen- 
eral Foods Corporation, to prepare this 
manual. 

1 This program also includes other educa- 
tional action, which is indicated and per- 
mitted. For the Institute is necessarily 
concerned to promote a better knowledge 


constructive way. It is now importantly 
taking such other action, through its food 
law lectures at university schools and its 
supplemental activities later explained and 
by a wide circulation of its annual reports; 
and it is presently considering a plan for 
supplying high schools with appropriate 
information about the food law, recom- 
mended by Mr. Salthe. A member has 
suggested that the Institute organize a 
broad plan of food law education, directly 
to the consuming public. It hopes eventu- 
ally to do so; but it cannot finance such a 
plan, at the present time. Moreover it 
must first devote its limited available in- 
come to accomplishing its main educa- 
tional program. 
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secondly by other university schools interested in this law, to the indi- 
cated and available extent. It is divided into two integrated parts. 
The first part is a major program? at the New York University School 
of Law, to establish a national center of graduate law school instruc- 
tion in the food law. The second part is a supplemental national pro- 
gram, to stimulate instruction in this law by additional university law 
schools and other interested university schools, on an undergraduate 
or a graduate level as the case may be. The latter include schools 
of agriculture, medicine, pharmacy, nutrition,’ public health,* home 
economics, and business administration ;° and they are here construed 
also to include analogous and further university divisions likewise inter- 
ested in this law. Such divisions are, for example, departments of 
food technology,® pharmacology and biochemistry ; and also organiza- 
tions to engage in food research and to study the interrelation of law 
and science.’ 

Such a program has the great value of causing due university 
instruction in a law of profound economic and social importance, which 
clearly invites it. For this instruction in the food law is required 
(a) to create a national knowledge of this law, which is necessary for 
a public understanding of it; (b) to educate the professions essentially 
dealing with this law, in order that they may best use it; (c) to train 
capable legal experts in this law, who are increasingly needed for 
public and industrial service;* (d) to develop competent university 





Iowa State College, University of Illinois, 


2This is a major program from the 
Kansas State College, Louisiana State 


standpoint of its purpose, organization and 





expense. 

3 There is a school of nutrition at Cornell 
University. 

‘They include the schools of public 
health at California, Johns Hopkins, Har- 
vard, Michigan, Minnesota, North Carolina 
and Pittsburgh Universities, which provide 
graduate instruction. There are depart- 
ments of public health in the graduate 
schools of medicine at Columbia, Tulane 
and Yale Universities. A graduate course 
on public health has recently been inaugu- 
rated at Oklahoma University. 

‘There are graduate schools of business 
administration at Columbia, Harvard, New 
York, Stanford and other Universities. 
They are necessarily interested in the 
basic industries regulated by the food law 
and in its economic impact on them. 


* Food technology courses are offered at 
Polytechnic Institute of Brooklyn, Uni- 
versity of California, Colorado A & M 
College, Cornell University, University of 
Delaware, Illinois Institute of Technology, 


University, University of Maine, University 
of Massachusetts, University of Maryland, 
Massachusetts State College, Massachusetts 
Institute of Technology, Michigan State 
College, New York University, Oklahoma 
College of Agricultural and Mechanical 
Arts, Oregon State College, Pennsylvania 
State College, Purdue University, Rutgers 
University, University of Tennessee, Texas 
A & M, University of Texas, State College 
of Washington, University of Washington, 
and University of Wisconsin. 

*They include the pioneer Food Re- 
search Institute at Stanford University, 
now directed by Dr. Joseph S. Davis and 
formerly co-directed by Dr. Carl L. Alsberg 
(who was a distinguished administrator of 
the original 1906 Federal Food and Drugs 
Act): and the unique Law-Science Program 
at Tulane University, directed by Profes- 
sor Hubert Winston-Smith. 

8 They are increasingly needed, for these 
(among other) reasons. In the first place 
the regulation, administration and enforce- 
ment of this law are progressively expand- 
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teachers of this law, who are importantly needed in themselves and 
for the accomplishment of this program; *® and (e) above all else *® to 
provide qualified national leaders in this law, who will guide its con- 
structive operation and progress according to the underlying philoso- 
phy. That philosophy is defined by the remedial purposes and deep 
significance of the food law; and it recognizes the fact that the regula- 
tion of this law must practically comply with the following (among 
other) legislative standards. The first standard is that such regulation 
shall be justified, reasonable, fair and valid. For this is a basic require- 
ment governing any regulation of commerce. The second standard 
is that such regulation shall not be misused unduly to prevent competi- 
tion in its products or unduly to hinder their improvement and expan- 
sion or unduly to increase the cost of their production and marketing 
or unduly to impede any permitted reduction in their price. For the 
food law is designed beneficially to improve the state of its products; 
and they include the most essential products of life, which are mostly 
bought by the poor. The third standard is that such regulation must 
be consistent with the fundamental policy of free institutions,™* in 
regulating private industries. As previously stated it is the policy 
of objectively prohibiting their harmful and requiring their due con- 
duct, whereby they are otherwise left free constructively to work out 
their own destiny in a competitive race of individual efficiency and 
service. For it cannot be a policy instead of an advance government 
control over their daily conduct, except where it is unavoidably neces- 
sary for the public safety or welfare. In short: the philosophy of the 
food law is an effective realization and an appropriate balance of its 
dominating political, social, economic and legal (principally constitu- 
tional) needs. 


sut while such instruction in the food law is thus required the 
fact is that university law schools have heretofore provided no instruc- 
tion in this law, either at all or only to a limited extent in related general 
courses (for example, on trade regulation and administrative law) ;™* 


ing, in scope and importance; and this 
situation ever requires more legal service 
to deal with it. In the second place the wise, sound and enlightened leadership, in 
very size and growth of the regulated in- every significant phase of our national 
dustries and the infinite acceleration in life. 


1 We say ‘‘above all else’’ because the 
highest university function is to provide 





their legal problems demand a commensu- 
rate extension of their advisory lawyers. 
*Such teachers are especially needed for 
law school instruction. For they do not 
exist as a specialized class; and this pro- 
gram is now the only available means to 
develop them. 





11 Consequently it was not an historical 
accident that the food law was born in a 
great charter of human freedom and rights. 

2Tt is recognized that the law schools 
now have crowded undergraduate curricula, 
which must be organized to meet the 
standard requirements of a legal education 
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and that the other interested university schools have disregarded this 
law or given incomplete instruction in it, as a rule subject to the neces- 
sary qualifications and exceptions.** This is a situation which must 
give pause for serious reflection. 


7. The NYU Educational Program 

We have seen that this is a program to establish a national center’ 
of graduate law school instruction in the food law (broadly construed 
as stated), at the New York University School of Law.? It is one of 
our oldest law schools, founded in 1835, and was selected for good 
reasons. They are: (a) it has the largest graduate division * in the 
United States, with an enrollment over 700;* (b) it has developed an 
outstanding plan of graduate instruction, notable for its practical (in 
addition to cultural) value; (c) it is located in the principal food law 
area, from a professional standpoint; (d) it has ideal quarters for such 
a program in its new law center;° and (¢) it received the suggestion 
of this program, with a sympathetic understanding of its basic 








significance.® 


and to satisfy the compelling needs of a 
bar examination. But they should find 
a place for basic instruction in the food 
law, because of its profound social and 
economic importance; and they can do so 
by one plan or another, as experience has 
Mroven and we later explain. (See the 
supporting article in the Autumn 1950 issue 
of the Journal of Legal Education.) Fur- 
thermore such instruction has the addi- 
tional value of bringing the law schools 
closer to the people, by dealing with the 
law of most vital daily concern to them. 
As to graduate instruction in the food law, 
it is governed by the circumstances of each 
law school. 

1% We have been advised that the situa- 
tion presented here is substantially as fol- 
lows: virtually no food law instruction 
(as we conceive it) is provided by the 
schools of agriculture, nutrition, home eco- 
nomics, and business administration, or by 
the additional university departments and 
organizations previously listed. The medi- 
cal schools approach this law from a drug 
standpoint and thus deal with it to a 
limited extent in a general course on medi- 
cal jurisprudence (etc.). The pharmacy 
schools likewise approach this law from a 
drug standpoint and thus deal with it to 
a broad extent in a general course on 
pharmaceutical jurisprudence (etc.). The 
public health schools approach this law 
‘rom a food standpoint and thus deals with 
it to a limited extent (for example, with 
respect to milk regulation and food sanita- 
tion) in general courses on public health 





law or public health practice (etc.), but 
mainly on a local level. We note here 
that the University of Pittsburgh School 
of Law is engaged in a valuable research 
project on the public health law. 

1 This program is made such a center by 
its national organization and service, later 
explained. 

2 The school is located on Washington 
Square, in New York City. It is a charter 
member of the Association of American 
Law Schools and on the list of law schools 
approved by the American Bar Association. 
Dr. Russell D. Niles is dean of it. I am 
a graduate of it. 

3 Associate Dean Miguel A. de Capriles 
has charge of this division. 

‘We understand that this number ap- 
proximates half the total number of gradu- 
ate students in all other accredited law 
schools in the United States. 

5 This is a $5,000,000 center, which will 
be dedicated at the time of the September 
meeting of the American Bar Association 
in New York City and will be open for 
use in the 1951-52 academic year. It is 
named in honor of Dean Emeritus Arthur 
T. Vanderbilt, who conceived it and is now 
Chief Justice of the Supreme Court of 
New Jersey. The food law program has an 
otfies and a seminar room in it 

* We originally discussed this program 
with Judge Vanderbilt, who enthusiastic- 
ally approved it; and we developed its plan 
with Dean Niles, who has been most co- 
operative. 
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This food law program has the distinction of being the first one in 
any law school; and it represents an historic advance in specialized 
legal education. It was instituted on September 27, 1949, and has now 
been operated for two academic years. It is independently admin- 
istered by the school in cooperation with the Institute, which under- 
writes its cost by an annual grant‘ averaging over $22,000. I direct 
this program under the dean, as a professor of law serving without 
compensation * on a part-time basis; and I have a resident full-time 
assistant,® who supervises its daily operation and participates in its 
instruction and directs its research. For the next academic year he is 
John B. Buckley, Jr., a 1950-51 fellow in this program, who received 
a master of laws degree through it and has the university rank of an 
instructor in law. 


The curriculum of this program has three integrated 2-term 
courses. The first course is a weekly 2-hour one (Tuesday evening 
from 6 to 8 o’clock) on the major Federal Food, Drug, and Cosmetic 
Act, which is designed to provide a basic and practical study of its 


regulation, administration and enforcement. It has an open and the 


largest registration *° and the following textbooks are principally used: 
the two Kleinfeld-Dunn books on this Act, the Dunn book recording 
its legislative history, and the Dunbar book compiling its administra- 


tive reports. ‘Reference is also made to related articles in the original 
Food, Drug and Cosmetic Law Quarterly and the succeeding Food, 
Drug and Cosmetic Law Journal. This course includes a coordinated 
examination of the supplemental false advertising law in the Federal 
Trade Commission Act; and the Dunn book recording its legislative 
history is used as a textbook. It also includes a comparative examina- 
tion of the additional federal food and drug laws, the analogous state 
food, drug and cosmetic laws, and the corresponding foreign laws pri- 
marily in Canada and the United Kingdom." It further includes a 


background consideration of the regulated industries ?* and their pre- 





™That grant is the Institute’s largest %” This registration is open to the extent 
expense. This expense is low, because and of its accommodations and is later ex- 


to the extent I receive no compensation for plained. 
directing such program. Aside from the 1 Tt should be added here that the first 





salary of my assistant, it principally con- 
sists of the fellowship awards later ex- 
plained; and they are increasing each year. 
Consequently that grant will become prog- 
ressively larger. 

®* This is a part of the Institute’s public 
service. 

® We have found it necessary to develop 
my assistant, through this program. 


year students of this program joined the 
students of the NYU Inter-American Law 
Institute in a discussion of the Latin- 
American food, drug, cosmetic and other 
commercial laws. 

2 The food industry has been considered 
first. 
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eminent food law contributions ** and their broad legal services." 
The second course is a weekly 2-hour seminar (Wednesday afternoon 
from 4 to 6 o’clock) on important problems ** under the food law in 
general and its aforesaid major act in particular, which is designed 
to provide a basic analytical study and a constructive round-table 
discussion of them. It necessarily has a limited registration; *® the 
same textbooks are used in dealing with this act and the supplemental 
false advertising law; and reference is likewise made to related articles 
in the Food, Drug and Cosmetic Law Quarterly and Journal. It also 
includes an explanatory review of the food, drug and cosmetic product 





13 While enforcement of the food law is 
essential, it is a relatively exceptional situ- 
ation. For compliance with it is mainly 
accomplished and a realization of its ideal 
is practically achieved by the regulated 
industries themselves, which have provided 
our people with the highest food and drug 
standards of living ever attained. 

% These services are compassed by the 
applicable law regulating intrastate and 
interstate commerce. But the food law re- 
mains the foundation law of its industries. 


18 These problems are infinite and divided 
into three classes. The first class includes 
the fundamental political, social, economic 
and legal (principally constitutional) prob- 
lems of the food law as a whole; and its 
many general problems and related mat- 
ters. They are, for example: the relation 
of this law to science, the jurisdictional 
conflicts in it, the need for its available 
national and international uniformity, and 
its misuse to suppress competition or cre- 
ate trade barriers. The second class in- 
cludes the special problems of the major 
Federal Food, Drug, and Cosmetic Act 
and the supplemental false advertising law, 
noted below. The third class includes the 
special problems of additional food, drug, 
cosmetic and related laws. They are the fol- 
lowing (among other) questions: whether 
federal legislation should be enacted to 
control barbiturates, to regulate household 
cleansers, to strengthen the narcotic law, to 
correct the insecticide and fungicide law, 
and to expand the caustic poisons act; 
whether the state pharmacy laws should 
control the retail of harmless drugs and 
the production of cosmetics; and a repeal 
of the state anti-oleomargarine laws. 

As to the special problems of the major 
federal act and supplemental law, it suf- 
fices now to mention some under that act. 
They are the multitude of questions about 
its trend, validity, jurisdiction, regulation, 
construction, administration, enforcement 
and amendment. For example: Is there 
an unsound trend in it to substitute an 
administrative control for an objective 


regulation? Are its provisions valid which 
regulate wholly intrastate commerce in 
oleomargarine and which empower an out- 
side body to fix unregulated drug stand- 
ards? Should it be amended as proposed 
in Congress with respect to exports, ad- 
ministrative subpoenas, unwholesome food, 
confectionery, bread and rolls (an amend- 
ment recommended by the Senate Agricul- 
ture Committee), prescription drugs, and 
soap or any other detergent? Should it be 
amended to control chemical additions to 
food (an amendment recommended by that 
Senate Committee and now being studied 
by the House Select Committee to Investi- 
gate the Use of Chemicals in Food Prod- 
ucts) and the production of all antibiotic 
drugs? Should it be amended to modify 
the multiple seizure proceeding and to 
make a criminal proceeding apply only to 
an intended or negligent violation? Should 
the foods standards law be amended to 
simplify its procedure and to liberalize its 
recognition of optional ingredients and to 
prevent any deviation from an identity 
standard on an imitation or other label 
basis? Should it be enforcel to compel 
price restitution by a violator? Should its 
administration be independent or relocated 
and divided (as recommended by the 
Hoover Commission) or extended to the 
supplemental false advertisement law (as 
likewise recommended by that Commis- 
sion)? Should its regulation include a 
food grade labeling requirement? How 
far should its regulation go in requiring 
or preventing the nutritional fortification 
of food? May its regulation now be con- 
strued to reach all false advertising? What 
is the maximum scope of its local factory 
regulation and is it valid? What is its 
regulation of therapeutic representations 
for drugs subject to a divided medical 
opinion? These relatively few questions 
illustrate their immense scope and demon- 
strate their great importance. 

% The registration for this seminar is 
limited to about 15, for the achievement 
of its purpose to have an intimate discus- 
sion by a small homogeneous group. 





PAGE 696 FOOD DRUG COSMETIC LAW JOURNAL—SEPTEMBER, 195] 
liability law,’* with practical advice on claims and suits thereunder. 
This course has a large creative and rewarding value. For its second 
term is devoted to original research papers ** by the students, for class 
discussion and subsequent publication (where deserved) in the above 
Journal. Next year a $100 prize will be given for the most valuable 
paper. The third course is a flexible weekly one of directed research 
in the food law, which is designed to secure required information about 
it for both instruction and publication use.*® It also has a limited reg- 
istration *° and its hours are annually prescribed. At the beginning of 
each academic year I introduce all three courses ** with an orientation 
lecture on the food law as a whole, for a broad perspective of its history, 
nature, structure, operation and fundamental significance; and at the 
end of each academic year I deliver a concluding lecture, to re-em- 
phasize that significance. ‘They are inspirational lectures. For the 
dominating purpose of these courses is to inspire the students with a 
belief in the profound social and economic importance of the food law 
and a desire to join in its constructive development through specialized 
practice or university teaching of it. 

The policy of these courses is to provide the most authoritative 
and valuable instruction in the food law, by the best national experts 
on it; and to do so on an integrated and balanced ** basis. This policy 
is accomplished through cooperative lectures by high food law officials 
and leading food law practitioners (et al.). During the past year the 
chief associated lecturers were William W. Goodrich (Washington, 
D. C.), Principal Attorney for the United States Food and Drug 


Administration,** and Vincent A. Kleinfeld (Washington, D. C.), 











"This law is reviewed by attorneys ex- 
perienced in it. We should add that the 
practical importance of this law to the 
food, drug and cosmetic industries invites 
a special course on it in this program, at 
least for one term. 

% During the past year the research 
Papers dealt with these particulars of the 
Federal Food, Drug and Cosmetic Act: 
misbranding against yourself, cosmetic reg- 
ulation, jurisdiction of section 301 (a), the 
injunction proceeding, and criminal en- 
forcement. They also dealt with the fol- 
low r food jaw subjects: economic aspects 
of food standards, statutory control of 
pesticides, recent problems in foreign trade, 
comparison of domestic and foreign law, 
conflict between federal and state law, and 
pleading and proof in product liability 
cases 

1 In the first year this research developed 
‘he cases under the state food law; whereas 


in the second year it developed the cases 
under the food, drug and cosmetic product 
liability law. That data will be used in 
preparing research books on such laws, for 
publication in the ‘‘Food Law Institute 
Series."’ We should add that the third 
course will be importantly expanded next 
year. 

” The registration is limited to the fel- 
lows in this program. 

71 It may be noted here that a year-end 
examination is only required in the first 
course, for credit in it. The credit in each 
of the other two courses is determined on 
the basis of individual record therein 

2 This instruction in the food law is 
designed to be balanced from the stand- 
point of pedagogical approach to it and 
student participation in its discussion. 

* His official title is Principal Attorne 
Food and Drug Division, Office of Genera! 
Counsel, Federal Security Agency. 
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Food Law Attorney in the United States Department of Justice.” 
For they were the principal associated lecturers in the first and second 
courses, on the Federal Food, Drug, and Cosmetic Act. Mr. Good- 
rich delivered 8 lectures and Mr. Kleinfeld delivered 4 lectures, in the 
first course on this act: and Mr. Kleinfeld delivered 8 lectures on it, 
in the second course. Consequently the instruction on this major act 
was largely provided by the two highest attorneys in the United States 
Government, actively dealing with its administration and enforce- 
ment.*® Messrs. Goodrich and Kleinfeld will take an even greater part 
in the cooperative instruction on this act next year, when they will 
have the university rank of lecturers in the food law; and the Institute 
is deeply indebted to them for this invaluable assistance. In addition 
Robert E. Curran (Ottawa), Legal Adviser to the Canadian Depart- 
1 


ment of National Health and Welfare in its administration of the 


Canadian Food and Drugs Act, lectured on that act in the first course; 
and Charles A. Adams (London), Director of the Food Standards and 
Labelling Division of the United Kingdom Ministry of Food in its 
administration of the United Kingdom Food Law, lectured on that law 
in the same course. They will both lecture again in this course, next 
year; and the Institute is also deeply indebted to them for this invalu- 
able assistance. Each of the other associated lecturers delivered one 
lecture last year in either of these courses, principally on the aforesaid 
major act. They first included the following officials of the United 
States Food and Drug Administration: *® George P. Larrick (Wash- 
ington, D. C.), then Associate (now Deputy) Commissioner of Food 
and Drugs, Lowrie M. Beecham (Washington, D. C.), Chief of the 
Canned Foods Branch, G. Robert Clark (Washington, D. C.), Chief 
of the Cosmetic Division, John L. Harvey (Washington, D. C.) then 


Director of Regulatory Managament (now Associate Commissioner 


of Food and Drugs), F. K. Killingsworth (New York City), Head of 
the Import Division, Dr. E. E. Nelson (Washington, D. C.), Medical 
Director, Dr. E. M. Nelson (Washington, D. C.), Chief of the Nutri- 


* His official title is Head of the General of the Federal Security Agency, who lec- 
Regulations Unit, Criminal Division, in the tured in this program during the first year 
United States Department of Justice; and of it Mr. Willis is deeply interested to 
he is in general charge of the litigation participate in its instruction on the Federal 
under the Federal Food, Drug, and Cos- Food, Drug, and Cosmetic Act, to the 
metic Act, over which that Department has extent he can do so. 
jurisdiction. He is now on leave of absence 2Charles W. Crawford, now United 
to serve as chief counsel for the House States Commissioner of Food and Drugs, 
Select Committee to Investigate the Use lectured in this program during the first 
of Chemical!s in Food Products. year of it. It is planned that he will 

* The Chief Attorney for the’ United again lecture in it, next year; together 
States Food and Drug Administration is with Dr. Paul B. Dunbar, formerly United 
Daniel P. Willis, Assistant General Counsel States Commissioner of Food and Drugs. 
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tion Division, and Bernard D. Levinson, Hearing Examiner. They 
next included the following food law practitioners (et al.): H. Thomas 
Austern (Washington, D. C.), Counsel for the National Canners Asso- 
ciation, James M. Best (Chicago), Counsel for the Quaker Oats Com- 
pany, Assistant Professor Thomas W. Christopher (Atlanta),?* Emory 
University School of Law, Franklin M. Depew (New York City), 
Attorney for Standard Brands Incorporated, Frank T. Dierson (New 
York City), Assistant Counsel for the Grocery Manufacturers of Amer- 
ica, Inc., and the American Pharmaceutical Manufacturers’ Associa- 
tion, Michael F. Markel (Washington, D. C.), Counsel for the Corn 
Industries Research Foundation, Bradshaw Mintener (Minneapolis), 
Counsel for Pillsbury Mills, Inc., and Chairman of the Institute’s 
Lawyers Advisory Committee, William M. Robbins (New York City), 
Vice President of the General Foods Corporation and Chairman of the 
Institute, Edward Brown Williams (Washington, D. C.), formerly 
Principal Attorney in the United States Food and Drug Administration 
and now a practicing attorney, and Paul C. Warnke (Washington, 
D. C.), a practicing attorney. Many of these other associated lecturers 
will lecture again, next year; and the Institute is likewise deeply in- 
debted to them for this invaluable assistance. Taken as a whole the 
associated lecturers are a very distinguished food law group; most 
of them came from a distance to lecture in this program; and they 
each did so at a personal sacrifice, for a public service accordingly. 


This plan of food law instruction with cooperative lectures by high 
food law officials and leading food law practitioners (et al.) is an un- 
orthodox one, from a pedagogical standpoint; and it involves the prob- 
lem of coordinating them. That problem relates to lectures on the 
major federal act; it has been largely solved by organizing them in 
advance; and it has been adequately solved by principally concen- 
trating them in the capable hands of Messrs. Goodrich and Kleinfeld, 
pursuant to a coordinated schedule.** As a result the former syste- 
matically teaches the law of this act, in the first course; the latter 
systematically discusses its problems, in the second course; the other 





situation; they are fully acquainted with its 


* Professor Christopher was a 1949-50 
daily administration; and they constantly 


fellow in this program, as previously in- 


dicated. 

3 Messrs. Goodrich and Kleinfeld are 
ideally able to give the principal coopera- 
tive instruction in this act, as a team. 
For in addition to being excellent teachers 
they occupy the highest and a coordinated 
legal position in the United States Govern- 
ment, on this act; they equally know each 
product side of it, which is an exceptional 


work together in its official enforcement. 
Furthermore their government instruction 
safeguards the public character of this 
program and is duly balanced by the prac- 
tical instruction of industry attorneys. As 
a result the over-all instruction in this act 
has appropriate regard for each basic rela- 
tion of it and is not arbitrarily weighted 
in any direction. 
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lecturers provide a supplemental expert discussion of its technical as- 
pects, in both courses; and we (Mr. Buckley and 1) tie all this instruc- 
tion together, through our own lectures on this act and by joining in 
the class discussion of it and giving individual advice on it. Further- 
more while such a plan of cooperative instruction is unorthodox, it has 
proven to be a pedagogical success and it is the very essence of the 
NYU educational program. For this program is designed to be an 
original one of graduate law school instruction in the food law, by the 
highest government and best legal experts on it. That is its dis- 
tinction and one reason ** it is a true national center of such instruction. 
That is why it has a strong appeal and a great value to the students,*° 
by providing them with the most authoritative instruction in this law. 
Instruction which is basic, practical, experienced and distinguished, 
instead of theoretical, academic, ordinary and taken from a book. 
Instruction which is creative, vital, reliable and inspiring, because it is 
constructively given by the responsible leaders in this law, who can 
predict its future as well as discuss its past. Instruction which brings 
the students into a personal contact and acquaintance with such leaders 
that is a priceless asset in their subsequent practice and teaching of 
this law. In short: it is a plan to array the nation’s chief food law 
resources behind this program, which could not be accomplished in any 
other way; and to do so in order that it may provide superlative food 
law instruction and maximum beneficial results from it. 


The students * in this program are mainly divided into two groups. 
The first group consists of practicing attorneys in the New York City 
area, who are professionally interested in the food law. They volun- 
tarily register for the first and second courses; and they individually 
pay the required fees.** Consequently it is‘a serious group of attorneys, 
who thus seek graduate instruction in this law at their own expense 
for a general or specialized knowledge of it. Most are younger attor- 
neys ; but some are of mature age; and many use this program to secure 
advanced law degrees. Since they voluntarily participate in it their 
actual registration is uncertain, in advance. Therefore we have been 





*® The other reason is that national fel- 
lows participate in this program and it is 
thus made to provide a national service 
in the food law. 

*® See the quotations from their letters 
to me, in Schedule H. 

The students also include a few (if 
any) seniors in the New York University 
School of Law, who desire additional food 
law instruction and are permitted to enter 


this program. There were two in the first 


One of 


year and none in the second year. 
related 


the two occupied an important 
position in industry. 

2 The tuition fee for each half course is 
$46.50. There are additional term fees of 
$5 for students taking four half courses or 
more and of $3 for students taking less 
than four half courses. There is also a 
graduation fee of $10. 
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gratified to find that it was uniformly high, in each of the past two 
years. For it was 31 in the first year and 26 in the second year, or 
57 for both years. The attorneys who then registered in this program 
were principally graduates of the law schools in Columbia (5), Ford- 
ham (3), Harvard (8), New York (14), and St. John’s (11) Univer- 
sities; and they were also graduates of the law schools in Cornell, 
George Washington, Notre Dame, Pittsburgh, Rutgers and Yale Uni- 
versities. From an occupational standpoint they were largely industry 
attorneys (26), general attorneys (24), and government attorneys (3).** 
As to the industry attorneys: they were mostly associated with promi- 
nent food, drug and related corporations; and several occupied the 
highest legal position in them, They include the 
American Can Company, American Home Foods, Inc., Beech-Nut 
Packing Company, Continental Baking Company, General Foods Cor- 
poration, General Chemical Division of the Allied Chemical & Dye 
Corporation, Johnson & Johnson, National Biscuit Company, Nopco 
Chemical Company, Schering Corporation, Standard Oil Development 
Company, Super Market Institute, Swift & Company, and Vick Chem- 
This list contains leading manufacturers in the food, 


respectively. 


ical Company. 
drug and allied industries; and consequently the NYU program has 
already developed a broad legal service to them. It is interesting to 
note that several of these manufacturers are founder members of the 
Institute; and that some of them are causing their attorneys progres- 
sively to register in this program, each year. 

The second group consists of fellows in this program. They are 
recent graduates of law schools throughout the country; and each 
receives a supporting award, which averages over $3,000 in its total 
amount.** There were 6 fellows in the first year and 5 fellows in the 


second year; and there will be 5 fellows in the next year.** They are: * 


1949-50 Fellows 
Edgar R. Carver, Jr. 
LL.B 1949 New York University School of Law 








% One of them was a food law attorney 
for the New York City Department of 
Health. The other two were associated 
with the United States Department of Jus- 
tice and Atomic Energy Commission, re- 
spectively. We plan to build a group of 
government attorneys in this program, who 
are engaged in the administration or en- 
forcement of the federal, state and munic- 
ipal food law in the New York City area; 
and to provide available scholarships for 


them. It is expected that two attorneys 
in the New York District of the United 
States Food and Drug Administration will 
register for the first course, next year. 


%* This amount combines the awards 
made to a fellow, where he joins in this 
program to secure both master and doctor- 
ate degrees. 

% The number of fellows will be presently 
limited to 5 each year, for financial and 
placement reasons. The latter reason is 
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LL.B 1948 University of Alabama School of Law 


Robert M. Dyer 


LL.B 1949 University of Utah School of Law 


Lawrence B. Kelly 


LL.B 1948 University of Georgia School of Law 


George S. King 


LL.B 1949 University of South Carolina School of Law 


Harold B. Lawrence 


LL.B 1949 New York University School of Law 


1950-51 Fellows 37 


Burton C. Agata 


J.D. 1950 University of Michigan Law School 


John F. Barry, Jr. 


LL.B 1950 New York University School of Law 


John B. Buckley, Jr. 


LL.B 1950 Rutgers University School of Law 


George E. Harding 


LL.B. 1950 University of Minnesota Law School 


Wayne D. Hudson 


LL.B. 1950 Stanford University Law School 


1951-52 Fellows 


Richard Sutton Bull, Jr. 


LL.B. 1951 Yale Law School 


Gean W. Cannon 


LL.B. 1951 Stanford University Law School 





this: the Institute believes that the accept- 
ance of a fellow in this program and his 
successful completion of it create a respon- 
sibility to provide him with an appropriate 
opportunity for employment in the food 
law area, for which he is qualified. We 
should add that one of these fellowships 
has been named in memory of the late 
John S. Prescott, formerly counsel for the 
General Foods Corporation, to commemo- 
rate his leading part in organizing the 
Institute; and that another has been named 
in honor of the American Pharmaceutical 
Manufacturers’ Association, which has un- 
derwritten it by an annual grant of $2500 


to the Institute. Next year Mr. Bull will 
hold the former and Mr. Nelson will hold 
the latter fellowship. It should also be 
noted that we plan to add international 
fellows from Canada and the United King- 
dom, in due course. 

* Tt is interesting to note that Messrs. 
Christopher, Kelly, King and Noland pre- 
viously taught in their respective univer- 
sities; and that Mr. Hudson is a trained 
entomologist. 

37 I was deeply touched when they jointly 
presented me with a beautiful pair of 
inscribed book ends, to recall our delightful 
association in this program. 
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Charles L. Nelson 
LL.B. 1949 University of Miami (Florida) School of Law 


John Philip Noland, Jr. 
LL.B. 1951 University of Alabama School of Law. 


Burton R. Rissman 
J.D. 1951 University of Illinois College of Law 


The fellows are now largely secured through our national educational 
program, next explained. They are selected on the basis of their high aca- 
demic and personal qualifications and their due interest in the food law. 
They are appointed to become expert practitioners ** or competent teachers 
of the food law, if their record *® in the NYU program and circumstances 
otherwise enable them to do so. Hence they are required to take the three 
food law courses in this program.*® Each is a candidate for a master of 
laws degree in trade regulation ;*' and to obtain it he must successfully 
complete the foregoing and additional graduate courses.*? Most then pro- 
ceed (as we recommend )** to earn the highest doctor of juridical science 
degree; and to obtain it they must successfully complete other graduate 


courses and research projects, write an original and satisfactory research 
In short: the fellows are both 
trained to become food law experts and given a broad advanced legal edu- 
cation otherwise, which makes them attorneys or teachers of exceptional 
value. They are an able group of young legal scholars and the core of this 
For (a) they make it a true national center of graduate law 


thesis, and pass an oral examination.** 


program. 





“1IT have recommended that the fellows 
be given a master of laws degree in the 
food law instead, at their option. For this 


% For either government or industry 
service. It is our hope that this program 
will develop legal experts for the adminis- 


tration and enforcement of the major Fed- 
eral Food, Drug, and Cosmetic Act in 
particular, as well as for the advice of the 
regulated industries. In this connection 
we should note the following quotation 
from a letter by the general counsel for 
the Federal Trade Commission, in accept- 
ing our invitation to be a public member 
of the Institute’s lawyers advisory com- 
mittee: ‘‘In the years to come, I would 
like to see agencies responsible for laws 
relating to foods and drugs recruit their 
personnel from honor graduates of the 
program sponsored by the Institute.’’ 

% The record of the 1949-50 and 1950-51 
fellows in this program was uniformly 
excellent. 

In the course of this program the fel- 
lows ncrmally confer with me each week, 
as a group, for a helpful discussion of their 
work and problems. In addition they indi- 
vidually confer with me or Mr. Buckley, 
for desired advice. 


is more a public health than a trade regu- 
lation law; and that special degree in it 
will dignify and strengthen this program. 
But my recommendation has not yet been 
approved. 

“They must take three additional full 
courses, at least. Of them one must be a 
half course on the antitrust law, one must 
be a half course on the trade mark law, 
and one must be a full course on the unfair 
trade practice law, if and to the extent a 
fellow has not previously taken these 
courses. The remaining course is on ju- 
risprudence, where a fellow also seeks the 
doctorate degree. 

“For example, 4 of the 1950-51 fellows 
proceeded to earn this degree. 

“The in-residence requirements for both 
degrees may be completed in about a 
calendar year; and, as previously indicated, 
the supporting awards enable the fellows 
to meet these requirements. 
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school instruction in the food law; (6) they deeply believe in the pro- 
found social and economic importance of this law; and (c) they plan 
to dedicate their professional lives to a constructive development of this 
law as a public service, to the extent they can do so. I have repeatedly 
said that if the Institute did nothing more than to provide the fellows 
with such an opportunity for a graduate education in this great law 
for that essential service, it would have fully justified its existence. 
But it actually does much more, as previously and later shown. 


It remains to say that the NYU food law program has proven a 
notable success in the first two years of it, both in itself and from the 
standpoint of its beneficial contributions to this law. We have de- 
scribed its pedagogical success ; which is confirmed by the representa- 
tive letters from students, quoted in annexed Schedule H. There can 
be no question that the students have thus learned the basic signifi- 
cance of the food law and received authoritative graduate instruction 
in it, at the highest level. We have also described the attendance 
success, which has been remarkable in the large registration of practic- 


ing attorneys and the national interest in available fellowships. And 


the importance of its beneficial contributions is demonstrated by the 
following partial statement of them: 

First: Numerous seminar students wrote valuable research 
papers on the food law, which have been or will be published in 
the Food, Drug and Cosmetic Law Journal for permanent refer- 
ence. Furthermore one of these papers was also published in the 
Autumn 1950 issue of the Journal of Legal Education.*® 

Second: Three graduates of this program are now preparing 
basic research books on the food law, for publication in the “Food 
Law Institute Series”, They are: Thomas W. Christopher (a 1949- 
50 fellow), who is writing a constitutional study of this law; William 
J. Condon (a 1949-50 student), who is writing a manual of the food, 
drug and cosmetic product liability law; and Wayne D. Hudson (a 
1950-51 fellow), who is developing a compilation of the special state 
food, drug and cosmetic laws. It should be added that Mr. Christo- 
pher wrote the food law monograph in the 1950 Annual Survey of 
American Law, published by the New York University School of 
Law; and that he recently completed a basic study of the pharma- 
copoeia law in the major Federal Food, Drug, and Cosmetic Act, for 





© This paper was written by Lawrence B. is a creative discussion of its important 
Kelly, a 1949-1950 fellow, on food law subject. 
instruction by university law schools. It 
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publication in the September issue of the Food, Drug and Cosmetic 
Law Journal. Furthermore other graduates of this program will pre- 
pare additional research books and new basic studies of the food law, 
for similar publication. 

Third: Five of the original eleven fellows have or will become 
teachers of the food law, in university law schools. They are: John 
B. Buckley, Jr. (a 1950-51 fellow), who is now an instructor in the 
New York University School of Law where he will be my assistant 
and teach in this food law program ;** Thomas W. Christopher (a 
1949-50 fellow), who is now an assistant professor in the Emory Uni- 
versity School of Law where he is teaching the first undergraduate law 
school course on the food law which next year will be opened to inter- 
ested graduate students and Atlanta attorneys and thus virtually ele- 
vated to a graduate level ;*7 George E. Harding, who will lecture on 
the food law at the University of Minnesota Law School in a pro- 
gram *® on this law and incidental to his practice in Minneapolis; 
Wayne D. Hudson (a 1950-51 fellow), who is now an assistant pro- 
fessor in the Standard University Law School where he will teach the 
first undergraduate law school course on the food law in the Pacific 
Coast area ;*® and George S. King (a 1949-50 fellow), who is now an 


assistant professor in the University of South Carolina School of Law 


where he will teach the food law in a program *° on it. All this food 
law instruction will be provided in cooperation with the Institute, 
which will underwrite it to a substantial extent ; and it is an impressive 
contribution by the NYU program. As to the remaining six fellows: 
three have been inducted into military service and three are practicing 
law. The outlook is that the first three will eventually teach or prac- 
tice the food law; and of the last three one plans subsequently to teach 
this law and another is now professionally dealing with it. Further- 
more several practicing attorneys who registered in this program have 
expressed a desire to teach this law; and that situation is now under 
consideration. It is interesting to note that the original fellows mostly 
prefer to teach the food law in a university law school, which is a fact 
indicating their scholarly interest in it and their earnest desire to join 
in its constructive development as a public service. 


“See the previous reference to J ‘8 This program is now being developed. 
Buckley. 47 See the comment on this course, later 
“See the further explanation of this made. We will follow its progress, with 
course, later made. I take this occasion deep interest. 
to congratulate Professor Christopher on %*® This program is now being developed 
the remarkable success of this pioneer 
course and its fundamental contribution 
to the food law 
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8. The National Educational Program 


We have seen that it is a supplemental program to secure basic instruc- 
tion in the food law (broadly construed as stated) by additional university 
law schools and other interested university schools, on an undergraduate 
or a graduate level as the case may be. We have also seen that the latter 
include schools of agriculture, medicine, pharmacy, nutrition, public health, 
home economics, and business administration ; and that they are here con- 
strued also to include analogous and other university divisions likewise 
interested in this law, such as departments of food technology, pharma- 
cology and biochemistry and organizations on food research and law sci- 
ence. We have further seen that taken as a whole these university schools 
have heretofore provided no or incomplete instruction in this law, as a rule 
subject to the necessary qualifications and exceptions. 


This is a difficult program. For it is a vast, expensive and long range 
one, which the Institute can only progressively execute as the circum- 
stances permit.’ The plan for administering this program, in its primary 
application to law schools, is essentially as follows: (a) to train compe- 
tent food law teachers for these schools, in the NYU program; (6) to 
prepare needed food law textbooks for them, through the research 
program; (c) to provide them with introductory food law lectures, 
which stimulate their interest and instruction in this law; (d) to pro- 
mote their due food law instruction in related general courses, e.g., on 
trade regulation and administrative law; (e) to induce their establish- 
ment of undergraduate food law courses, where they are feasible; (f) 
to cause their establishment of graduate food law courses for interested 
local attorneys, where they are indicated and especially in the major 
professional centers * of this law; (g) to furnish them with supporting 
(or otherwise independent) food law lectures,* by high officials and 
leading practitioners of this law; (h) to develop coordinated food law 
research, by them; (7) to cooperate with them in every desired and 
available way, in organizing and underwriting such food law instruc- 
tion and research and by supplying the necessary means (including 
textbooks) therefor ; and (j) to obtain their cooperation in finding qual- 
ified fellows for the NYU program. This is manifestly the right and 





1One important circumstance is the in- 2 They principally include the centers in 
stitute’s limited financial ability, in itself New York City (which the NYU program 
and from the standpoint that the Institute now serves), Washington (D. C.), Chicago, 
must first underwrite its research and and Los Angeles. 
NYU programs which now take three * Organized on a symposium or institute 
fourths of its income. basis. 
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a sound plan; and it is also used as a pattern in dealing with other 
university schools interested in the food law, with the modifications 
required to meet their different conditions. 


Notwithstanding the difficulty of this program the Institute has 
thus made important progress in accomplishing it, during the past two 
years and mostly in the last year. This progress has been partly stated, 
in describing the NYU and research programs; and its statement will 
be completed by now explaining the introductory food law lectures 
and the results achieved through them, because they are the Institute’s 
principal instrument to stimulate food law interest and instruction in 
these university law and other schools. In the first year I delivered 
such lectures at the law schools of California, Minnesota, Southern 
California, and Stanford Universities ; at the public health and business 
administration schools of Harvard University; and at a McGill Uni- 
versity meeting, designed to interest Canadian universities in the food 
law. Furthermore Mr. Goodrich delivered two similar lectures at the 
law school of George Washington University. It should be noted here 
that the lectures at the California, Minnesota and Southern California 
law schools were jointly made with Bradshaw Mintener (counsel for 
Pillsbury Mills, Inc., and chairman of the Institute’s lawyers advisory 
committee), who discussed the food products liability law ;* that the 
lecture at the Harvard business school was jointly made with William 
M. Robbins (vice president of the General Foods Corporation and 
chairman of the Institute), who discussed the basic organization and 
operation of the food industry ;° and that the lecture at the McGill 
University meeting was jointly made with Robert E. Curran (Legal 
Adviser to the Canadian Department of National Health and Welfare), 
who discussed the Canadian Food and Drugs Act. In the past year I 
delivered such lectures at the law schools of Duke, Illinois, North 
Carolina, Northwestern, Tulane, and Washington Universities. I also 
delivered a supporting food law lecture at the law school of Emory 
University ; I conducted food law seminars at the law schools of Stan- 
ford and Washington Universities; and I addressed a faculty meeting 


at Stanford University, on the 


Institute’s program. As to next 





*Mr. Mintener has had broad experience 
with this law and he lectures on it in the 
NYU program. We have found the same 
interest in this important law, at other 
university law schools. 

5 This joint lecture illustrates the Insti- 
tute’s educational cooperation with uni- 
versity business schools and its constructive 


value. It will be broadened to include a 
similar discussion of the drug and cosmetic 
industries, in due course. We should note 
here that Dan F. Gerber, President of the 
Gerber Products Company, has agreed to 
join in the food industry lectures at these 
schools; and other leading executives in 
this industry will also do so. 
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year: I am already scheduled to deliver similar lectures at the law 
schools of Pittsburgh, Rutgers,* South Carolina and Virginia Universi- 
ties; at the public health schools of Johns Hopkins, North Carolina, 
and Pittsburgh Universities; at the business school of Stanford Uni- 
versity ; and at the pharmacy school of California University. This is 
only a partial list of such lectures, which will be completed later.’ I 
have also agreed to deliver additional food law lectures next year at 
the law schools of Emory, Tulane, Minnesota, North Carolina, North- 
western, Southern California, and Stanford Universities; Messrs. 
Goodrich and Kleinfeld have agreed then to deliver similar lectures at 
the law school of George Washington University ; and this is likewise 
a partial list of them, to be completed later.*® 
The record of such introductory and other food law lectures, dur- 
ing the past two years, is this: 
University of California School of Jurisprudence in Berkeley: 
Dean William L. Prosser presided and the audience was approxi- 
mately 150. It included professors and students of the school, 
professors and students of other interested schools in the univer- 


sity, local federal and state food law officials, and interested San 
Francisco attorneys. One student of the law school then inquired 
about a fellowship in the NYU program. 


Duke University School of Law in Durham (North Carolina): 
Dean Joseph A. McClain, Jr., presided and the audience was ap- 
proximately 40.° It included professors and students of the school. 
One student then inquired about a fellowship in the NYU pro- 
gram. 

Emory University School of Law in Atlanta (Georgia): Dean 


William M. Hepburn *° presided and the audience exceeded 100. 
It included professors and students of the school, professors and 





*It has since been planned to have Mr. 
Buckley deliver several food law lectures at 
this law school, of which he is a graduate. 

‘For example: I have an invitation to 
lecture at the pharmacy school of Georgia 
University: and we received an inquiring 
letter from the school of business and 
public administration at Cornell University, 
after the Institute was announced. 

* The expansion of these food law lec- 
tures at university schools will require a 
commensurate addition of associated lec- 
turers. We have invited Dr. Dunbar to 


become one of them. For he can thus make 
a distinguished contribution to this na- 
tional educational program. 

*The attendance was low because this 
lecture was delivered in the examination 
period. 

% Dean Hepburn subsequently wrote to 
me, as follows: ‘I want to take this op- 
portunity to express to you my personal 
appreciation and that of the Law School 
for your visit to Emory University * * * 
and for the excellent address you gave to 
our students, faculty, and guests.”’ 
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students of other interested schools in the university, local federal 
food law officials, executives of the Georgia food industry, and 
interested Atlanta attorneys. 


George Washington University Law School in Washington 
(D. C.): Dean O. S. Colclough and Professor S. C. Oppenheim 
presided and the audience was approximately 225. It included 
students in the latter’s classes on trade regulation. 


Harvard University Graduate School of Business Administration 
in Boston: Associate Dean Stanley Teele presided, in the absence 
of Dean Donald K. David, and the audience was approximately 
600. It included professors and students of the school. 


Harvard University School of Public Health in Boston: Pro- 
fessor Hugh R. Leavell presided and the audience was approxi- 
mately 30. It included students * in his seminar on public health 
practice. 


University of Illinois College of Law in Urbana: Professor 


Kenneth J. Carlston ** presided, in the absence of Dean Albert J. 


Harno, and the audience was approximately 50..* It included 
professors and students of the school and professors and students 
of other interested schools in the university. A student of the law 
school subsequently requested and was granted a 1951-52 fellow- 
ship in the NYU program.*® 


McGill University Meeting in Montreal: Dean David L. Thom- 
son of the Graduate Schools presided and the audience was approxi- 
mately 150."° It included professors and students of numerous 
interested schools in the university, executives of the Canadian 
food and drug industries, interested local attorneys, and interested 
local members of the general public. 


University of Minnesota Law School in Minneapolis: Dean 
Maynard E. Pirsig presided and the audience was approximately 90. 





"This was an amazing attendance; and 
it indicates the great interest of a business 
school in the major food industry and its 
basic law. 

2 They were graduate students and in- 
cluded public health officials. 

143 Professor Carlston sabsequently wrote 
to me, as follows: ‘“The attendance at your 
lecture of faculty members from the food 
technology, dairy, home economics and 
other similar departments of the university 
should be helpful in bringing such depart- 


ments to a realization of the importance 
of food law in their curricula."’ 

% The attendance of law students was 
small because this lecture was delivered 
on Friday evening. But the general faculty 
attendance was exceptionally high in both 
number and quality. 

4 He is Burton R. Rissman. 

% This food law lecture in Canada was 
an experimental one; and it proved that 
such law commands equal interest there. 
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It included professors and students of the school and interested Min- 
neapolis attorneys. A student of this school then requested and was 
granted a 1950-51 fellowship in the NYU program." 


University of North Carolina School of Law in Chapel Hill: 
Dean Henry P. Brandis, Jr.,"* presided and the audience was ap- 
proximately 100. It included professors and students of the school 
and professors and students of other interested schools in the 
university. A student of the law school then discussed a fellow- 
ship in the NYU program. 


Northwestern University School of Law in Chicago (Illinois): 
Dean Harold C. Havighurst ** presided and the audience was ap- 
proximately 150. It included professors and students of the school 
and numerous food industry attorneys *° in Chicago. 


University of Southern California School of Law in Los Angeles: 
Dean Shelden D. Elliott presided over each of two lectures. The 
audience was approximately 90 at the first lecture and included 
professors and students of the school. It was approximately 50 


at the second lecture and included professors and students of the 


school, local federal and state food law officials, numerous food 
and drug industry attorneys in Los Angeles, and interested local 
members of the general public. A student of the law school subse- 
quently requested a 1951-52 fellowship in the NYU program; but 
unfortunately it could not be granted, because the fellowship quota 
for next year had then been completed. 


Stanford University Law School in Palo Alto (California) : Pro- 
fessor P. C. Neal ** presided, in the absence of Dean Carl B. Spaeth, 
and the audience was approximately 50. It included professors and 
students of the school. Professor Neal also presided at the food law 





1 He is George E. Harding. 

% Dean Brandis subsequently wrote to 
me, as follows: “I want to express my 
deep appreciation for your lecture here 
and for your interest in our School. I hope 
that sometime in the next year or so we 
will be able to have one of our best men 
enter on your (NYU) graduate study pro- 

m a 


* Dean Havighurst subsequently wrote 
to me, as follows: ‘‘It was indeed a pleas- 
ure to have you with us * *.* and I 
am sure that everyone who heard your 
lecture was very much interested and 
pleased to have the opportunity of hearing 
you on this important subject. In due 
course I will take up with the Faculty the 


question of a program in this field, which 
will be of value to lawyers in this area 
connected with the many business organ- 
izations in the food and drug field. Such 
a program would no doubt be of great 
interest to many of our students.”’ 

2 William N. Strack, general counsel for 
Swift & Company, attended this lecture. 
He subsequently wrote to me, as follows: 
“I am sure that your trip did much for 
the cause of food law. I hope that North- 
western decides to offer a course in it, as it 
is in an area which contains the head- 
quarters of a large number of food com- 
panies.’’ 

™ He was accompanied by Professor 
C. E. Corker. 
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seminar. The attendance was approximately 35 and included profes- 
sors and students of the school, professors and students of other inter- 
ested schools and organizations ** in the university, and a faculty 
representative of the University of California School of Pharmacy. 
Professor Neal likewise presided at the faculty meeting, when I ex- 
plained the Institute. The attendance was approximately 30 and in- 
cluded professors of numerous interested schools and organizations *° 
in the university and also a few law students. Two students of the 
law. school subsequently requested and were granted 1950-51 and 
1951-52 fellowships respectively in the NYU program.** 


Tulane University College of Law in New Orleans (Louisiana) : 
Professor Ferdinand Stone introduced this lecture, which was 
given in the distinguished program *® for “Tulane Law-Science 
Day”.*® The audience exceeded 300 and included professors and 
students of the college, and prominent New Orleans and other 
interested Louisiana attorneys. 


University of Washington School of Law in Seattle: Dean Jud- 


son F. Falknor *’ presided and the audience was approximately 


150. It included professors and students of the school, professors 
and students of other interested schools in the university, local 
federal food law officials, executives of the Washington food indus- 
try, interested Seattle attorneys, and interested local members of 
the general public. The attendance at the subsequent food law 
seminar was approximately 30 and had the same broad character. 
Two students of this law school then inquired about a fellowship 
in the NYU program. 
This record of the initial introductory ** and additional food law 
lectures, at university law and other schools, is a basis for the desired 





Harris wrote a supplemental letter to me, 


2 They included the Food Research In- 
in which he said: ‘‘I am confident that you 


stitute. 


23 See the preceding footnote. 

*% They are Wayne D. Hudson and Gean 
W. Cannon. . 

% This unique program was organized by 
Professor Hubert Winston-Smith, Director 
of the Tulane Law-Science Program; and 
the college adjourned for it. 

*% Acting Dean C. J. Morrow attended 
this lecture and subsequently wrote to me, 
as follows: ‘I assure you that all of us 
enjoyed your visit to Tulane * * * I be 
lieve that you have successfully introduced 
the basic food and drug law at this insti- 
tution and I shall look forward to hearing 
from you again about an appropriate pro- 
gram in this field."’ President Rufus C. 


can rely on Professors Morrow, Stone and 
Smith to continue to cooperate with you 
in all appropriate and possible ways.”’ 

77 Professor Ivan C. Rutledge subsequent- 
ly wrote to me as follows, in the absence 
of Dean Falknor: “I believe that your 
visit here was very helpful not only to the 
law school but to the other areas of the 
campus interested in food law, and to our 
visitors from the professional and business 
community.”’ 

% These introductory. lectures generally 
explain the history, organization, require- 
ments and importance of this law, for a 
broad perspective of it. 
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comment on them. It is that they accomplished their purpose of stimu- 
lating new or greater food law interest and actual or prospective food 
law instruction in these schools, to an important extent and according 
to the plan of this program and for a significant realization of it. In 
confirmation of this statement it is enough to say that: 


First: Each lecture invited a school audience, which was rep- 
regentative in the circumstances and relatively high on the average 
and entirely voluntary as a rule. It also included, to the marked 
extent stated, representatives of other interested schools in the 
university, local federal and state food law officials,?® executives 
and attorneys of the local food and drug industries, additional in- 
terested local attorneys, and interested local members of the gen- 
eral public. This supplemental attendance gave the audience a 
broad university and community * character and greatly enhanced 
the educational value of the food law lecture to it. 


Second: The audience was a cordial and an attentive one, in 
each instance; it was uniformly interested in the food law; and it 
was manifestly impressed with the profound social and economic 
importance of this law. Furthermore it usually engaged in a con- 


structive question-and-answer discussion of this law, after the 
lecture. 


Third: The major law school lectures created a willingness 
by numerous schools, formally or informally expressed by the 
deans, to develop their own programs of food law instruction in 
cooperation with the Institute. Such programs have already been 
established or planned in seven schools, for next year; and they 
are now being discussed with the other schools. These lectures 
have had two additional significant results. The first result is that 
they induced numerous law students to inquire about or request 
a fellowship in the NYU program, which has been granted to sev- 
eral of them. The second result is that they interested associated 
university schools in needed food law instruction, provided by the 
Institute ; and it is now under consideration. 


Fourth: The additional school lectures built a foundation for 
their continuation, next year; and also for their extension then to 





2 The federal officials were principally cured in Los Angeles and Seattle. But it is 
the local district chiefs of the United available wherever a university law or 
States Food ‘and Drug Administration. other interested school is located in an im- 

*TIt is interesting to note that a broad portant urban center. — 
community audience was principally se- 
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other interested university schools in the same category. The 
Institute is now organizing such lectures and expects they will 
eventually lead to systematic food law instruction by these 
schools, in cooperation with it. 


The seven university law schools which have already established 
or planned their own programs of food law instruction * for next year, 
in cooperation with the Institute, are: 


George Washington University Law School in Washington (D. 
C.): The planned program of instruction was developed with 
Dean O. S. Colclough and Professor S. C. Oppenheim. It is divided 
into two parts. The first part is one or more food law lectures 
to undergraduates,*? which introduce this law and create interest 
in an NYU fellowship. The second part is a graduate food law 
course in the evening, for interested local attorneys in government 
service or private practice; and it is one of two hours a week, for 
the second half of the academic year. This instruction will be 
mainly provided by Messrs. Goodrich and Kleinfeld ;** it will in- 
clude supplemental lectures by other high food law officials and 
leading food law practitioners; and the Institute will underwrite 
its cost. We expect that numerous attorneys will register for this 
original food law course, in that area; which will provide graduate 
instruction in this law, in a second major professional center of it. 


Emory University School of Law in Atlanta (Georgia): The 
established program of instruction was developed by Dean Wil- 
liam M. Hepburn and Professor Thomas W. Christopher (a 1949-50 
NYU fellow). It is to broaden the latter’s pioneer undergraduate 
food law course * into an evening one, which is also open to inter- 
ested graduate students and Atlanta attorneys; whereby it is thus 
virtually elevated to a graduate level. This course is one of two 
hours a week, for the entire academic year.*® The instruction in 





| This instruction was partly stated, in 
explaining the NYU program; and it is 
now completely stated, to explain our 
national educational program. It will deal 
(as in the NYU program) with the food 
law in general and the major Federal Food, 
Drug, and Cosmetic Act in particular. The 
details of it remain to be settled, where 
they are not described. I will deliver one 
lecture in each program. 

# They will mainly include students in 
Professor Oppenheim’s classes on trade 
regulation, on which he is a leading au- 
thority. 


%3We deeply appreciate this additional 
invaluable cooperation with the Institute. 

* Last year five undergraduates reg- 
istered for this course, which was a high 
number in its initial period. They were 
enthusiastic about its interesting character 
and basic value and Professor Christopher's 
inspiring instruction in it. 

% Therefore it will be the most extensive 
food law course in other university law 
schools, next year. 





THE FOOD LAW INSTITUTE, INC. PAGE 713 


it will include supplemental lectures by high food law officials * 
and leading food law practitioners; and the institute will under- 
write graduate scholarships for it. The registration is expected to 
reach fifteen or more,** including at least five Atlanta attorneys ;** 
and this course will provide graduate instruction in the food law, 
in an additional professional center of it. We should add here that 
Professor Christopher has organized a food law library for this 
course; and that he has agreed (with the Dean’s cordial approval) 
to deliver introductory food law lectures * at other southern law 
schools, next year, for the Institute. 


University of Minnesota Law School in Minneapolis: The 
planned program of instruction is now being developed with Dean 
Maynard E. Pirsig.*® It is divided into two parts; and the Insti- 
tute will underwrite its cost. The first part is a series of food law 
lectures by George E. Harding, who was a 1950-51 fellow in the 
NYU program and is now practicing law in Minneapolis. The 
second part is a coordinated food law symposium, in which high 
food law officials and leading food law practitioners will discuss 
this law. 

University of North Carolina School of Law in Chapel Hill: The 
planned program is now being developed with Dean Henry P. 
Brandis, Jr., and J. Spencer Bell (in Charlotte), who is chairman 
of the committee on continuing legal education in the North Caro- 
lina Bar Association.** It is a food law symposium held under the 
auspices of that committee, in which high food law officials and 
leading food law practitioners will discuss this law; and the Insti- 
tute will underwrite its cost. 


University of South Carolina School of Law in Columbia: The 
planned program is now being developed with Dean Samuel L. 
Prince; and Professor George Savage King (a 1949-50 NYU fel- 
low) will participate in it.*? It is also a food law symposium, in 





“will sit in on this course’, and 


* Last year the Chief of the Atlanta 
District of the United States Food and 
Drug Administration lectured in _ this 
course. 

* This would be a remarkable registra- 
tion in a law school of about 150 students. 

% Professor Christopher writes that three 
Atlanta attorneys have already expressed 
their interest in this course; and that one 
is a leading trial attorney and a member 
of the state legislature. He further writes 
that at least one member of the university 


faculty 
perhaps more. 

%* They remain to be organized. 

” The details of this program remain to 
be settled. 

“The details of this program also re- 
main to be settled. Dean Brandis writes 
that he is seriously considering a food law 
course in the 1952 summer session, in co- 
operation with the Institute. 

“The details of this program likewise 
remain to be settled. 
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which high food law officials and leading food law practitioners 
will discuss this law; and the Institute will underwrite its cost. 
University of Southern California School of Law in Los Angeles: 
The established program of instruction was developed with Dean 
Shelden D. Elliott and Howard W. Horowitz, an instructor in 
law. It is a graduate food law course in the evening, for local 
attorneys; it is one of two hours a week, for the second half of the 
academic year; and it may be used to secure credits for a master 
of laws degree. This instruction will be provided by Arthur A. 
Dickerman, Los Angeles attorney in the United States Food and 
Drug Administration ;** it will include supplemental lectures by 
high government officials ** dealing with the food law and leading 
practitioners of this law; and the Institute will underwrite its 
cost.*® We expect that numerous attorneys will register for this 
original course, in that area; which will offer graduate food law 
instruction, in a third major professional center of this law. 
Stanford University Law School in Palo Alto (California): This 
established program of instruction was developed with Dean Carl 
B. Spaeth. It is an undergraduate food law course, which is a 
seminar on this law beginning in the winter quarter and extending 
through the spring quarter; and it will carry four credit units (two 
‘for each period). It is the first such course in the Pacific Coast 
area, as we have previously stated. This instruction will be pro- 
vided by Assistant Professor Wayne D. Hudson (a 1950-51 NYU 
fellow) ; and the Institute will substantially underwrite its cost. 


It only remains to say that the Institute’s initial and other food 
law lectures at university law and additional schools, during the past 


two years, were a deeply gratifying experience. For they proved that 
this national educational program can and will develop needed food law 
instruction by these schools to an important extent, throughout the 


country. We should now go on to say that each program of such 





* We deeply appreciate this invaluable 
cooperation with the Institute. 

“The officials now considered for in- 
vitation are: the Senior United States 
Judge for the Southern District of Calli- 
fornia, the Assistant United States Attorney 
for that District, the Chief of the Los 
Angeles District of the United States Food 
and Drug Administration, and the Chief 
Deputy Attorney General for the State of 
California. 

*It will be noted that this graduate 
course parallels that planned by the 
George Washington University Law School. 


“It follows that a graduate food law 
course, for interested local attorneys, re- 
mains to be established in the fourth major 
professional center of this law in Chicago. 
We are now discussing such a course with 
Dean Harold C. Havighurst of the North- 
western University School of Law, who 
approves it. The difficulty is to find a due 
instructor for it; and we may have to 
develop him in the NYU program. 
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instruction by them should be organized to fit their own professional 
and community needs; and that, in the case of the law schools, it can 
be strongly fortified by developing an advisory committee *’ of local 
attorneys interested in this law, especially where the program involves 
a graduate course of instruction for them. 


9. The Supplemental Activities 


These activities have necessarily been limited, during the past two 
years. For the Institute was then required to concentrate on the 
accomplishment of its major broad research and educational programs ; 
and this situation must continue for some time.’ But such activities 
are significant and constantly increasing. 


They may be generally divided into the following classes: 


Class I: 
Food, Drug and Cosmetic Law Journal. 
this monthly journal is published by the Commerce Clearing 
House, Inc., in association with the Institute, which partly under- 
writes its cost.2. It is the only journal on this law; it has a broad 
national circulation, on the highest level ; and it also has an impor- 
tant international circulation, especially in Canada and the United 
Kingdom. The Institute organizes each issue of this journal, in 
cooperation with its editorial advisory board ;° and it is an invalu- 
able instrument in the Institute’s research and educational pro- 
grams. For it is used to publish research or informative studies * 
of the food law (broadly construed as stated) developed in such 


It includes the Institute’s action with respect to the 
As previously indicated 


programs; and these studies are used in turn to provide construc- 
tive knowledge about this law and for university instruction in it. 


Class IT: 


understanding of its basic research and educational programs on 


It includes the Institute’s action to secure a public 


the food law and a public appreciation of the profound social and 





“It is planned ot develop such a com- 
mittee to fortify the food law programs 
in the law schools of Southern California 
and Stanford Universities, respectively. We 
suggest that such a committee be likewise 
developed to fortify the actual and pros- 
pective programs of food law instruction 
in the law schools of Emory, George Wash- 
ington, Minnesota and Northwestern Uni- 
versities, in particular. 

1Furthermore the Institute needs a 
greater financial support and a larger ad- 
ministrative organization, for a broad ex- 
tension of these supplemental activities. 


2 The Institute underwrites the cost of 
preparing the significant comments in each 
issue of the Journal, now written by Ed- 
ward E. Turkel, a hearing examiner in 
the Federal Security Agency. 

§T am also chairman of that board. Act- 
ing in this capacity and as president of 
the Institute I determine and secure the 
articles published in each issue of the 
Journal. 

*To date they have been the studies pre- 
pared in the seminar course of the NYU 
program. 
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economic importance of this law. So far this action consists of 
the educational addresses I delivered at (a) a government cere- 
mony last year in Ottawa, organized by the Canadian Department 
of National Health and Welfare to commemorate the 75th anni- 
versary of the Canadian Food and Drugs Act;° (b) a government 
luncheon last year in London, given by the United Kingdom Min- 
istry of Food in honor of the Institute ;* (c) an industry dinner 
last year in London, given by leading English food manufacturers 
in honor of the Institute;’ and (d) the 1951 conference of the 
Association of Food and Drug Officials of the United States, in 


Philadelphia. 


It should be added here that I have been invited to 


address the Iléme Congrés International de la Conserve in Paris, 





5 Surgeon General Leonard A. Scheele of 
the United States Public Health Service 
and I represented this country, at that 
ceremony. The Honorable Paul Martin, 
Canadian Minister of National Health and 
Welfare, presided and made the key ad- 
dress. 

‘This luncheon was organized by Sir 
Frank Lee, Permanent Secretary of the 
United Kingdom Ministry of Food, who 
presided. The attendance also included 
these additional representatives of the 
Ministry: G. Robert Oake, Undersecre- 
tary, Charles A. Adams, Director of the 
Food Standards and Labelling Division, 
Robert Howat, Administrator of the Food 
Law in Scotland, N. R. C. Dockeray, Di- 
rector of the Food Hygiene Division, Drs. 
Nicholls and Barnell, Chemists, J. H. 
Hood, Legal Adviser, and G. D. Wheway. 
The attendance further included Dr. Doug- 
las W. Logan, Principal of London Uni- 
versity, George W. Taylor, President of 
the Society of Public Analysts, A. L. 
Bacharach, Chairman of the Food Group 
of the Society of Chemical Industry, Wil- 
liam C. Crocker and T. G. Lund, repre- 
senting the Law Society. Vernon Gatti, 
Food Law Specialist, and Mr. Richardo, 
Editor of Bell's ‘‘Sale of Food and Drugs’’. 

After this luncheon Mr. Adams wrote 
me, as follows: ‘‘I feel that my first duty, 
on return to the office after our luncheon 
today, must be to tell you of the assurances 
I fNiad from our guests as to how they had 
enjoyed the function. These assurances 
were very welcome to me personally, for 
there is always the risk, when one is call- 
ing together a rather heterogeneous col- 
lection of people, that they might not be 
as interested as one had hoped in the 
main purpose of the meeting. I am sure 
also that knowledge of the pleasure your 
presence gave to our friends will be equally 
acceptable to you because, with my trip to 
Washington in mind, I certainly appreciate 
how difficult it must be to make sure that 


one gets one’s own particular message 
across. I therefore want to assure you 
immediately how successful you were in 
this respect. I came away from the lunch- 
eon really inspired by your enthusiasm, 
and I am sure many of our friends will 
be similarly encouraged to further the 
cause of more effective food and drugs 
legislation. I was greatly interested also 
in the way you touched upon the possibili- 
ties of international co-operation, at any 
rate so far as it might affect your own 
country, Canada and Great. Britain. 
Neither of us is blind to the great diffi- 
culties of achieving speedy results on this 
front, but you have sown the seeds of 
fuller appreciation of the possibility of 
developments on these lines. From this 
angle alone, I feel sure that your visit to 
London can already be counted a success. 
I am certainly looking forward to further 
talks with you, both here and in Wash- 
ington in September next. Meanwhile, may 
I tender my thanks for your most stimu- 
lating discourse today.’’ 

™This dinner was organized by J. P. 
Van den Bergh, Director of Lever Brothers 
& Unilever Limited, who presided; and 
William M. Robbins, Chairman of the 
Institute, was present. The attendance 
also included Charles A. Adams and F. W. 
Sidwell, representing the Ministry of Food, 
R. E. Huffman a Director and Hugh 
Saunders the Secretary of Lever Brothers 
& Unilever Limited, Sir Jack Drummond, 
War Nutritionist of the United Kingdom 
Government and now Scientific Director of 
Boots Cash Chemists, Sir Harry Jephcott, 
Chairman of Glaxo Limited, G. M. Laim- 
beer, Chairman of Alfred Bird & Sons 
Limited, Christopher Cadbury, Chairman of 
British Canners Limited, Frank Shires, 
Director of H. J. Heinz Co. Limited, Alan 
Sainsbury, Director of J. Sainsbury 
Limited, A. Purves, Director of Lipton 
Limited, and John Foster, H. J. H. Wise- 
man and R. A. Beck, Solicitors. 
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in October ;* and also the Texas Public Health Association in 
Austin, in February.® 


Class 11]: It includes the Institute’s action to organize public 
and industry meetings for the same educational purpose, in addi- 
tion to its annual meetings. So far they *° are (a) its announce- 
ment ceremony in New York City, two years ago; (b) its special 
meeting there, last year; and (c) its special meeting there on 
November 14 next," to honor Dr. Paul B. Dunbar, retired United 
States Commissioner of Food and Drugs. Furthermore the Insti- 
tute will be the host at a luncheon meeting of the Food, Drug and 
Cosmetic Law Division of the American Bar Association in New 
York City on September 20 next, to honor Dr. Dunbar.’* It should 
be added here that the Institute has decided to organize a series 
of public-industry meetings in different parts of the country and 
incidental to the development of its national educational program, 
where the circumstances permit it to do so. The first meeting 
will be held in San Francisco, next winter, and Marshall P. Madi- 
son ** has generously agreed to be its host. We should go on to 
say that the Institute is negotiating with the United Kingdom 


Ministry of Food for an important international food law meeting 
in London, next year."* 


Class IV: It includes the Institute’s action to promote national 
and international uniformity of the food law. So far this action 
has been a discussion of the basic need for such uniformity, in the 
foregoing addresses and at the foregoing meetings ; and a develop- 
ment of active cooperation '® between the United States Food and ° 
Drug Administration, the Canadian Department of National 
Health and Welfare, and the United Kingdom Ministry of Food, 
for the indicated and available international uniformity in their 
respective food laws. 





*It has proven necessary to decline this 
invitation. 

* This invitation has been accepted. 

%” Each of these meetings has had or will 
have a distinguished audience of food in- 
dustry executives and food law officials and 
practitioners. 

1Charles W. Crawford, now United 
States Commissioner of Food and Drugs, 
has agreed to deliver the major address 
at this meeting. 

% This meeting will be held in the new 
NYU law center and it will have a national 
attendance of food, drug and cosmetic 
industry attorneys. Consequently it will 


provide an excellent opportunity also to 
explain the NYU food law program, in 
particular. 

143Mr. Madison is a member of the dis- 
tinguished law firm of Pillsbury, Madison 
& Sutro, in San Francisco; and he repre- 
sents the California Packing Corporation 
on our lawyers: advisory committee. We 
deeply appreciate his generous cooperation 
here. 

4% This meeting is now a question since 
we negotiated with Sir Frank Lee about 
it and he has since resigned. 

% The result of this cooperation remains 
to be determined. 
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10. Conclusion 


Two years ago The Food Law Institute, Inc., was only an idea 
and a dream. Since then it has been duly organized and importantly 
financed ; its basic research and educational objectives have been prac- 
tically defined; programs have been created effectively to implement 
such objectives; and large progress has been made in successfully 
accomplishing these programs. Furthermore the Institute is now pro- 
viding a national and international leadership for a constructive devel- 
opment of the food law (broadly construed as stated), for the public 
welfare; it is now supported by leading food manufacturers; and the 
highest food law officials in the United States, Canada and the United 
Kingdom have endorsed its objectives and are now actively cooperat- 
ing in its programs. 

Consequently I can submit this second annual report * as president 
of the Institute, on the basis of what it has solidly accomplished, 
rather than as heretofore largely on the basis of our hope and promise 


for it. 
CHARLES WESLEY DUNN 





Schedule A 
BY-LAWS of THE FOOD LAW INSTITUTE, INC. 


(As revised to July 1, 1951) 


The Food Law Institute, Inc., was organized on March 16, 1949, 
under the membership or non-profit corporations law of New York 
State. It is a wholly public organization exclusively dedicated to 
public service. It was created to promote a constructive development 
of the food law (broadly construed to include the traditionally asso- 
ciated drug law, the subsequently added cosmetic law, and other 
directly related laws), for the public welfare; and to do so through 
basic research and education. Its implementing program is, first, to 
publish basic research compilations and studies of this law; secondly, 
to secure basic instruction in this law by university law schools and 
other interested university schools; and, thirdly, to take supplemental 
related action including that to promote due national and international 
uniformity in this law. 

The Institute is governed by these by-laws and conducted as they 
require. 





1This report has been comprehensively tute, on June 5 last. Therefore it includes 
rewritten since it was origtnally presented subsequent developments to September 1, 
at the second annual meeting of the Insti- 1951. 
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ARTICLE | Members 

Section 1. The members of the Institute shall consist of three 
classes, namely, founder members, sustaining members, and public 
members, who are duly elected. 

Section 2. Founder members shall be the food and other inter- 
ested manufacturers (broadly construed also to include dealers), who 
financially support the Institute and are elected by its board of trustees. 
Sustaining members shall be others, who financially contribute to the 
Institute and are elected by the board. Public members shall be indi- 
vidual or organized representatives of the public at large, who are 
interested in the Institute’s objectives and are elected by the board. 

Section 3. Each member of the Institute shall have the rights in 
and obligations to it, which are defined by its board of trustees. But 
no member of the Institute shall have any financial obligation to it, 
except that which is voluntarily assumed. Any member may resign 
from the Institute, on written notice to it and the payment of any 
accrued financial obligation to it. 


ARTICLE II Board of Trustees 


Section 1. The board of trustees of the Institute shall include 
representatives of its members and also appropriate representatives 
of the public at large, who are elected by it. 


Section 2. The board shall manage the Institute as a public organ- 
ization, to accomplish its basic food law purpose and objectives; and 
it shall have all the lawful powers necessary to do so. 


ArTICLE III Officers 

Section 1. The officers of the Institute shall include a chairman 
of its board of trustees, a president, one or more vice presidents, a 
secretary, and a treasurer; and any two offices may be held by one 
and the same person. The chairman of the board shall be the principal 
officer of the Institute, the president shall be its executive officer, and 
each of its other officers shall have the customary duties of his office. 


Section 2. The board of trustees shall elect the officers of the 


Institute; and it shall prescribe the powers, duties, term and com- 
pensation (if any) of each officer, in its discretion. 


ARTICLE IV Committees 
Section 1. The board of trustees may appoint an executive com- 
mittee of the board and also administrative committees of the Institute. 
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Section 2. The board shall appoint a lawyers advisory committee, 
which includes legal representatives of the Institute’s members and 
the public at large and other interested attorneys selected by it. 


ARTICLE V Meetings 


Section 1. The Institute shall have an annual meeting, at the 
time and place determined by its board of trustees. The board may 
call a special meeting of the Institute, in its discretion, for the purpose 
announced by it and at the time and place stated by it. 


Section 2. The board of trustees shall determine a quorum at 


the annual or a special meeting of the Institute and also at any meeting 
of the board. 


ARTICLE VI Funds 
Section 1. The funds of the Institute shall consist of voluntary 
financial contributions to it, by its members and others; and they shall 
be used to pay the operating expenses of the Institute, as approved 
by the board of trustees and directed by the president. 
Section 2. The fiscal year of the Institute shall be concurrent 
with its operating year. 


ArtTIcLe VII Amendments 


The board of trustees shall have the power to amend these by- 
laws in its discretion, after due notice to its members. 


Schedule B 
Founder Members 


General Foods Corporation 
General Mills, Inc. 
Gerber Products Company 


American Can Company 
American Home Foods, Inc. 
Anheuser-Busch, Inc. 


Beech-Nut Packing Company 

Burnham & Morrill Company 

California Packing Corporation 

Continental Baking Company 

Continental.Can Company 

Corn Industries Research 
Foundation 

The Drackett Company 

Flako Products Corporation 


Huron Milling Company 
Kellogg Company 

Kraft Foods Company 

Libby, McNeill & Libby 
Thomas J. Lipton, Inc. 
McCormick & Co., Inc. 
Owens-Illinois Glass Company 
Pillsbury Mills, Inc. 

The Quaker Oats Company 
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Safeway Stores Wesson Oil & Snowdrift 
The Seven-Up Company Company 

Standard Brands Incorporated Wm. Wrigley Jr. Company 
Swift & Company 


Sustaining Members 


The Great Atlantic & Pacific Tea | Federal Carton Corporation 
Company Keratene Company, Inc. 

California Vegetable Concentrates, William J. Stange Company 
Inc. 


Schedule C 


Regular Trustees 
The officers and 


C. S. Bridges, Vice President, Libby, McNeill & Libby 

John N. Curlett, Vice President, McCormick & Co., Inc. 

E. L. Dosch, Executive Vice President, American Home Foods, Inc. 
Roger Drackett, President, The Drackett Company 


E. R. Elwell, Vice President, Burnham & Morrill Company 
George Faunce, Jr., General Counsel, Continental Baking Company 
T. C. Fogarty, Vice President, Continental Can Company 

Dan F. Gerber, President, Gerber Products Company 

C. W. Griffin, Jr., Vice President, California Packing Corporation 
R. R. Holcomb, Vice President, Wm. Wrigley Jr. Company 

O. E. Jones, Vice President, Swift & Company 

Donald B. Lourie, President, The Quaker Oats Company 
Arthur McCallum, Chairman of Board, Flako Products Corporation 
Leslie N. Perrin, President, General Mills, Inc. 

A. Q. Peterson, President, Wesson Oil & Snowdrift Company 
Philip W. Pillsbury, President, Pillsbury Mills, Inc. 

G. C. Pound, President, Kraft Foods Company 

Smith L. Rairdon, Vice President, Owens-Illinois Glass Company 
George W. Ross, President, Huron Milling Company 

W. C. Stolk, Executive Vice President, American Can Company 
John T. Tabor, General Counsel, The Seven-Up Company 

A. von Gontard, Vice President, Anheuser-Busch, Inc. 

L. A. Warren, President, Safeway Stores 

Henry Weigl, General Counsel, Standard Brands Incorporated 

C. I. Wood, Executive Vice President, Thomas J. Lipton, Inc. 
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Public Trustees 

Henry P. Brandis, Jr., Dean, University of North Carolina School of 
Law , 

Paul W. Brosman, Dean, Tulane University College of Law 

Donald K. David, Dean, Harvard University Graduate School of Busi- 
ness Administration 

Paul B. Dunbar, formerly United States Commissioner of Food and 
Drugs 

Sheldon D. Elliott, Dean, University of Southern California School 
of Law - 

Judson F. Falknor, Dean, University of Washington School of Law 

Albert J. Harno, Dean, University of Illinois College of Law 

Harold C. Havighurst, Dean, Northwestern University School of Law 

William M. Hepburn, Dean, Emory University School of Law 

Joseph A. McClain, Jr., Dean, Duke University School of Law 

Russell D. Niles, Dean, New York University School of Law 

Thomas Parran, Dean, University of Pittsburgh Graduate School of 
Public Health 

Maynard E. Pirsig, Dean, University of Minnesota Law School 

William L. Prosser, Dean, University of California School of Juris- 
prudence 

Ole Salthe, Executive Secretary, The Nutrition Foundation, Inc. 

Leonard A. Scheele, Surgeon General, United States Public Health 
Service 

James S. Simmons, Dean, Harvard University School of Public Health 

Carl B. Spaeth, Dean, Stanford University Law School 

Ernest L. Stebbins, Director, Johns Hopkins University School of 
Public Health and Hygiene 

T. E. Sullivan, President, Association of Food and Drug Officials of 
the United States 

James R. Wilson, Secretary, Council on Foods and Nutrition, American 
Medical Association 


Schedule D 
O fficers 
William M. Robbins, Chairman 
Vice President, General Foods Corporation 
Charles Wesley Dunn, President 
General Counsel for Grocery Manufacturers of America, Inc., 
and American Pharmaceutical Manufacturers’ Association (etc.) ; 
Chairman of Division of Food, Drug and Cosmetic Law in 
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American Bar Association ; Chairman of Section on Food, Drug 
and Cosmetic Law in New York State Bar Association ; Chair- 
man of Editorial Advisory Board of Food, Drug and Cosmetic 
Law Journal 

Watson H. Vanderploeg, Vice President 
President, Kellogg Company 

William T. Brady, Vice President 
Vice President, Corn Products Refining Company 

Guy W. Sharpe, Secretary and Treasurer 
Vice President and Secretary, Beech-Nut Packing Company 


Schedule E 
LAWYERS ADVISORY COMMITTEE 


Regular Members 


Bradshaw Mintener, Chairman 
Vice President and General Counsel, Pillsbury Mills, Inc. 
Dana T. Ackerly, Counsel, National-American Wholesale Grocers’ Assn. 
Member of Breed, Abbott & Morgan 
H. Thomas Austern, Counsel, National Canners’ Association 
Member of Covington & Burling 
James M. Best, General Counsel 
The Quaker Oats Company 
Frank T. Dierson, Assistant General Counsel 
Grocery Manufacturers of America, Inc. 
W. E. Fairbanks, General Counsel 
Thomas J. Lipton, Inc. 
H. Bartow Farr, Counsel, Continental Can Company 
Member of Willkie, Owen, Farr, Gallagher & Walton 
Fred E. Fuller, General Counsel, Owens-Illinois Glass Company 
Member of Fuller, Harrington & Seney 
George Faunce, Jr., General Counsel 
Continental Baking Company 
Edwin L. Harding, General Counsel 
Kellogg Company 
John R. Henry, General Attorney 
American Can Company 
Lyndle W. Hess, General Attorney 
Libby, McNeill & Libby 
Dwight D. Ingamells, Counsel, Anheuser-Busch, Inc. 
Member of Shepley, Kroeger, Fisse & Ingamells 
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Marshall P. Madison, Counsel, California Packing Corporation 
Member of Pillsbury, Madison and Sutro 

Michael F. Markel, Counsel 
Corn Industries Research Foundation 

Samuel A. McCain, Counsel 
Huron Milling Company 

Gilbert S. McInerny, General Attorney 
American Home Foods, Inc. 

Carl R. Miller, General Counsel 
A. E. Staley Manufacturing Company 

Hugo Mock, Counsel, The Toilet Goods Association 
Member of Mock and Blum 

Robert C. Palmer, President 
Flako Products Corporation 

Milton L. Selby, General Counsel 
Safeway Stores 

Judge Walter M. Shohl, Counsel, The Drackett Company 
Member of Dinsmore, Shohl, Sawyer & Dinsmore 

George H. Sibley, Vice President and General Attorney 
E. R. Squibb & Sons 

Erwin P. Snyder, Counsel, Kraft Foods Company 
Member of Snyder, Chadwell & Fagerburg 

William N. Strack, General Counsel 
Swift & Company 

John T. Tabor, General Counsel 
The Seven-Up Company 

E. K. Thode, Vice President and Secretary and General Counsel 
General Mills, Inc. 

L. E. Waterbury, General Counsel and Secretary 
General Foods Corporation 

Henry Weigl, General Counsel 
Standard Brands Incorporated 

Edward Brown Williams, formerly Principal Attorney, United States 
Food and Drug Administration 


Public Members 


Charles A. Adams, C.B.E., Director, Food Standards and Labelling 
Division, United Kingdom Ministry of Food 

Robert E. Curran, K.C., Legal Adviser, Canadian Department of 
National Health and Welfare 
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William W. Goodrich, Principal Attorney, Food and Drug Division, 
Office of General Counsel, Federal Security Agency 

J. W. Holloway, Jr., Director, Bureau of Legal Medicine and Legisla- 
tion, American Medical Association 

William T. Kelley, General Counsel, Federal Trade Commission 

Vincent A. Kleinfeld, Head of General Regulations Unit, Criminal 
Division, United States Department of Justice 


Schedule F 
U. S. TREASURY DEPARTMENT 
Washington 25 


Office of 
Commissioner of Internal Revenue 
———— May 15, 1951 
IT :P:ER-WLH 
Tue Foop Law Institute, INc. 
Room 1004, 608-Fifth Avenue 
New York 20, New York 
GENTLEMEN: 

It is the opinion of this office, based upon the evidence presented, 
that you are exempt from Federal income tax under the provisions 
of section 101(6) of the Internal Revenue Code, as it is shown that 
you are organized and operated exclusively for educational and scienti- 
fic purposes. 

Accordingly, you will not be required to file income tax returns 
unless you change the character of your organization, the purposes 
for which you were organized, or your method of operation. Any such 
changes should be reported immediately to the collector of internal 
revenue for your district in order that their effect upon your exempt 
status may be determined. 

You will be required, however, to file an information return, 
Form 990A, annually, with the collector of internal revenue for your 
district so long as this exemption remains in effect. This form may 
be obtained from the collector and is required to be filed on or before 
the fifteenth day of the fifth month following the close of your annual 
accounting period. 

Contributions made to you are deductible by the donors in com- 
puting their taxable net income in the manner and to the extent pro- 
vided by section 23(0) and (q) of the Internal Revenue Code, as 
amended. 





PAGE 726 FOOD DRUG COSMETIC LAW JOURNAL—SEPTEMBER, 1951} 


Bequests, legacies, devises, or transfers, to or for your use are 
deductible in computing the value of the net estate of a decedent for 
estate tax purposes in the manner and to the extent provided by 
sections 812(d) and 861(a)(3) of the Code. Gifts of property to you 
are deductible in computing net gifts for gift tax purposes in the 
manner and to the extent provided in section 1004(a)(2)(B) and 
1004(b)(2) and (3) of the Code. 

In the event you have not filed a waiver of exemption certificate 
in accordance with the provisions of section 1426(1) of the Code, no 
liability is incurred by your organization for the taxes imposed under 
the Federal Insurance Contributions Act. Tax liability is not incurred 
by your organization under the Federal Unemployment Tax Act by 
virtue of the provisions of section 1607(c)(8) of such Act. 

The collector of internal revenue for your district is being advised 
of this action. 


By direction of the Commissioner. 


Very truly yours, 


(Signed) E. I. McLarney 
Deputy Commissioner. 


Schedule G 
“The Food Law Institute * * * is a distinct forward step in the 
highly specialized field of food and drug law. I believe that the 
students trained in this field, through endowments by this Institute, 
not only will have a better understanding of the law, but will bring 
better compliance with it. Graduate research in the food and drug 
law at university schools of law will inspire proposals for better legis- 
lation when they are found necessary. Greater consumer protection, 
which is our common goal, is inevitable.” 
(Address by the Federal Security Administrator, Honorable Oscar 
R. Ewing, at the 1950 meeting of the Division of Food, Drug and 
Cosmetic Law in the Section of Corporation, Banking and Business 
Law of the American Bar Association.) 





“The Food Law Institute is in truth an organization of far reach- 
ing public importance. In establishing it, you have met a basic obli- 
gation. You have provided a means whereby lawyers may acquire 
the training they need at the postgraduate level. You have made 
possible the pursuit of basic and comprehensive research studies on 
‘the law of food’ and the publication of these studies. 
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“Inevitably these activities will lead to the constructive develop- 
ment of the law in the public interest, an interest which is equally 
that of industry. 

“For all these reasons the Food and Drug Administration un- 
reservedly endorses the Food Law Institute. We are glad to partici- 
pate in its courses of instruction. I have had glowing reports from 
those of our people who have already lectured to the class at New 
York University. I appreciate the opportunity you have given us to 
have a part in this important undertaking.” ; 

(Address by the then United States Commissioner of Food and Drugs, 
Dr. Paul B. Dunbar, at the Institute’s announcement ceremony in 1949.) 





“By way of conclusion, I wish to mention the formation of the 
Food Law Institute, Inc., which was one of the notable developments 
in the past year. * * * Until the endowment of the chair at New 
York University by the Food Law Institute, Inc., no school of law 
had set up a course devoted specifically to an exploration of food and 
drug law. We believe that through the Food Law Institute, legal 
research will be inspired which will lead to sound proposals for better 
legislation as the need for it becomes apparent. We believe that legal 
personnel trained in these graduate courses in food law will be stimu- 
lated to guide their clients toward a more willing and complete com- 
pliance with the requirements of the food and drug laws, thereby 
insuring more extensive and better consumer protection. We regard 
the Food Law Institute as a development of far-reaching public im- 
portance.” 

(Report by the then United States Commissioner of Food and 
Drugs, Dr. Paul B. Dunbar, to the Association of Food and Drug 
Officials of the United States in 1950.) 





“T would not close my report on progress under the Federal Food, 
Drug, and Cosmetic Act without referring to an event of the vear 
that is of great significance to the future of this legislation. Your 
chairman and other public-spirited men associated with him are to be 
congratulated for establishing the Food Law Institute. This move- 
ment will promote a better understanding of the law and its purpose 
and will aid its continuing development for better service to all of 
our people.” 

(Report by the then United States Deputy Commissioner of Food 
and Drugs, Mr. Charles W. Crawford, to the Section on Food, Drug 
and Cosmetic Law in the New York State Bar Association in 1950.) 








PAGE 728 FOOD DRUG COSMETIC LAW JOURNAL—SEPTEMBER, 195] 


“I was gratified to learn through our recent telephone conversa- 
tion that the Food Law Institute has arranged for courses during the 
forthcoming school year in universities that have heretofore not taught 
food and drug law. 

“The Food Law Institute has shown a continuing purpose to ex- 
plore and develop the law toward its goal of better consumer pro- 
tection in the ever-changing complexities brought by technological 
advances and increased production. We heartily endorse the Food 
Law Institute and are glad to participate to the limit of our ability 
in its courses of instruction and other activities. 

(Recent letter by Mr. Charles W. Crawford, now United States 
Commissioner of Food and Drugs.) 





“The existence of this section and the similar section of the Ameri- 
can Bar Association, the forum for discussion that is thus afforded and 
the publication of the Food Drug Cosmetic Law Journal and the 
activities of the Food Law Institute all have tremendous influence and 
contribute to a betterment of the whole field of public protection 
through food and drug laws.” 

(Report by the then Director of Regulatory Management in the 


United States Food and Drug Administration (now Associate Com- 
missioner of Food and Drugs), Mr. John L. Harvey, to the Section on 
Food, Drug and Cosmetic Law in the New York State Bar Associa- 
tion in 1951.) 





Schedule H 

“IT am deeply sorry that my year as a pioneer Food Law Fellow 
is drawing to a close. It has been a great year for me, perhaps the 
most fruitful year of my life. Hence I write you with the thought 
that you would be interested in some of the highlights of my personal 
reaction to our program as I look back over these two important 
semesters. 

“Firstly, it has been a fine maturing experience. I am convinced 
that I am now better prepared to successfully practice law than I 
would be after some years of actual practice without this background. 
I point to the practical approach of the program as the reason. Under- 
graduate law courses of necessity emphasize the theoretical side. A 
young lawyer therefore, thinks largely ex post facto in terms of legal 
problems resolved by litigation between adverse parties. Thus it 
usually takes quite some time—if ever—before he is able to view these 
problems from a broader vantage point. I am referring to that of 
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policy; of seeing law in a specific field intimately related to the eco- 
nomic and social factors at work therein; of thinking through legal 
implications to their practical consequences; of thinking in terms of 
prevention, where possible, rather than in terms of cure; of actively 
seeking constructive changes in the basic law where needed, but 
equally opposing unsound ideas. The difference between these ap- 
proaches, it seems to me, spells the difference between the legal hack 
and the legal statesman. I feel that the fellowship has enabled me 
to take a long step along the road between. 

“Secondly, on the technical side, I have had the opportunity to 
become well acquainted with a fascinating field of law, that of Trade 
Regulation, with particular emphasis on food and drug law, a law 
which is steadily growing in importance and one which intimately 
affects the lives of all of us. I have also had the unique opportunity 
to meet, to be talked to, and to talk with its leaders in industry and 
government.” 

(Edgar R. Carver, Jr., 1949-50 Fellow.) 





“The writer has been a member of the first group of fellowship 
students under the Food Law Institute’s program (1949-50) and prior 
thereto was a practicing attorney in Alabama. I thought you might 
be interested in my reflections and reactions to the training I have 
received under your program. 

“Food. and drug law has been covered in a thorough and pene- 
trating fashion. I have been impressed with the way the practical, as 
well as the theoretical problems of this law have been emphasized, 
for this is unusual in law school courses and nothing is more important. 
The classes have been interesting and more, they have been stimu- 
lating. The discussions have been on the highest level. 

“The most important point, however, may strike you as unusual. 
It is that I have formed a new conception and appreciation of the 
food and drug industry and of the men who are responsible for that 
industry. The high ideals and principles of these leaders, and their 
realization of their responsibilities to the citizens has been a revelation 
to me, and has renewed a fading faith in American business. Such 
a sight alone was worth my stay here, and its effects, I think, will 
carry over into my teaching and practice for many years to come and 
in ways now unknown. I hope that, in return, I may be of some small 
service to the Institute and the industry.” 

(Thomas W. Christopher, 1949-50 Fellow.) 
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“Time has only served to intensify my belief that I was far more 
than fortunate in being selected as one of the pioneer students in this 
rapidly developing field of the law. 

“There is no need for me to point out here the great importance 
of this law. That it is of the utmost benefit to the public as well 
as to those who produce, is well understood by all who are the least 
familiar with the Food and Drug Law. Thus I have benefited simply 
by gaining a knowledge of this body of the law. Far beyond that 
though have I benefited. The opportunity to meet, listen to, and ques- 
tion the highest government officials administering the law, leaders 
of the bar, and outstanding industry officials has given me an experi- 
ence and knowledge that will never be forgotten. 

“The ideas and motives behind the plan of the Food Law Insti- 
tute are sound. The program is practical as well as scholarly. I have, 
from it, developed a new philosophy of law and government that will 
serve me through my life as a citizen or as a lawyer.” 


(Lawrence B. Kelly, 1949-50 Fellow.) 





“I feel particularly grateful for having had an apportunity to 
participate in this pioneer undertaking to make available to the legal 
profession the specialized training which is so essential to a full grasp 
of the intricacies of this highly technical law which has to operate 
with the delicate balance necessary to protect the consuming public 
adequately, while avoiding placing upon industry an unduly heavy 
hand of government regulation which may so easily tend to become a 
strait jacket to free enterprise. 

“To me, the unique method by which we have been introduced 
to the various phases of this law has been a very stimulating experi- 
ence. The opportunity to hear and question the outstanding govern- 
ment and industry lawyers practicing in this field, as well as the various 
government officials responsible for the administration of the law, is 
one not duplicated anywhere else and is of very great practical benefit. 
It is heartening indeed to see the mutual respect and confidence exist- 
ing between the government and industry in an effort to administer 
fairly a law so broad in its application that there are bound to be 
differences at particular points.” 

(George S. King, 1949-50 Fellow.) 





“This program was born of an intelligent appreciation of the fact 
that future leaders in the industry must be inculcated, at an early date, 
with the kind of outlook which will enable the industry to cooperate 
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with the Government and with the general public in safeguarding the 
integrity of food and drug products. In addition to this, the program 
demonstrates to the legal profession the necessity for proper percep- 
tion of the complexities of the food and drug law. Certainly that 
need has been demonstrated to me. 

“Above all else, I have been impressed by the willingness of 
attorneys in this field to travel long distances to speak at our Tuesday 
evening classes and at the seminars, to spend time preparing their 
lectures and to bring with them objective exhibits illustrating the 
work they do. Many of them gave performances on a par with that 
which we would expect from experienced law school teachers. 

“This has helped me to feel that I have spent the past few months 
studying a field which is vibrant and moving, and which is led by 
men whose first concern is with the public interest.” 

(Harold B. Lawrence, 1949-50 Fellow.) 





“The importance to the American public as consumer, of the field 
of Foods, Drugs and Cosmetics is readily apparent; but through the 
medium of these courses I have been shown that it is a vast and 
important legal field as well. The plan of instruction is startling in 
the light of traditional legal teaching, but it has proved its merit in 
this program. I feel that the year has been very successful in this 
pioneer endeavor. 

“T am proud to have been one of the first students in this program, 
and am sincerely grateful for the personal benefits that I have received. 
It has been a wonderful experience to meet and associate with the 
prominent men who are identified with this program. These experts 
have given of their valuable time and experience to fulfill their desire 
to serve others. 

“T have no regrets as to the choice I made for concentration for 
my graduate work. On the contrary, it is my sincere desire to continue 
in this field and secure a position where I can teach this law to others. 
I hope that the end of the school year will not bring to a close these 
pleasant associations, but that the occasions will present themselves 
in the future for the gathering together of the pioneers in this new 
field in the legal curriculum.” 

(Robert M. Dyer, 1949-50 Fellow.) 





“It seems almost needless to say that the program has been a 
wonderful opportunity widening my personal experience to include 
a body of law and a social objective that previously I had not only 
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neglected but might not have had the occasion to explore except 
through the NYU program. 


“The use of experts to lecture not only brings the authorities 
to hand, but also provides a personal touch that goes beyond the mere 
words of a statute or case.” 


(John B. Buckley, Jr., 1950-51 Fellow.) 





“It appears to me that the participants in the NYU Food Law 
Program receive a very thorough preparation in the Federal Food, 
Drug and Cosmetic Act both because of the type of men who are 
teaching the courses and because of the time spent and the manner of 
presentation. * * * Aside from the academic aspects of the program, 
the opportunity afforded the Fellows to meet the many men in industry, 
law and science has been a unique experience which I am sure will 
be of great value and has certainly afforded me’ much pleasure.” 


(Burton C. Agata, 1950-51 Fellow.) 





“The instruction on the Federal Food, Drug, and Cosmetic Act 
has been very good. Learning from the men who have been brought 


in to teach is a rare privilege.” 
(Wayne D. Hudson, 1950-51 Fellow.) 





“To me it has been interesting and stimulating and certainly com- 
prehensive in its coverage of the Federal Food, Drug and Cosmetic 
Act. The program in total scope, including the jurisprudence courses 
and extra-curricular events such as the trip to Washington and the 
sessions of the New York State Bar Association, has been a personally 
enriching experience of very great impact.” 


(George E. Harding, 1950-51 Fellow.) 





“Now that the second semester of the course that I have been 
taking at N. Y. U. concerning the Food, Drug and Cosmetic Act is 
soon to be concluded I think it appropriate for me to give you my 
appraisal of this course. 


“As you know, I have been actively engaged in the practice of 
law since 1913 and I was undoubtedly the oldest student in the course. 
My interest in the subject matter of the course arose, as you also 
know, from my position as counsel of a trade association whose mem- 
bers are the operators of large food markets throughout the United 
States. 
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“I have found the course highly instructive and interesting. I 
had never realized until I attended the sessions at N. Y. U. what an 
important statute.the Federal Food, Drug, and Cosmetic Act is, how 
vital it is both to the American consuming public and to the various 
industries involved, and what a fine job the F. D. A. is doing in admin- 
istering and developing the law. 

“One of the things that surprised me most was the complexity 
of the legal problems raised by the statute and by the administration 
and enforcement of it. I entered the course with some question in my 
mind as to the need for a whole year course of two hours a week with 
respect to a single statute. I know now that the time allotted was, 
if anything, inadequate. 


“The various people who conducted the classes, whom I shall 
not attempt to name individually, were all experts who not only knew 
the subject matter involved but also had the ability to present it in a 
very interesting way. I found every session of absorbing interest. 


“T am very glad that I took the course. I enjoyed it and learned 
a great deal from it.” 
(S. Michael Ress, Counsel for Super Market Institute, Inc.) 


“It certainly provides a very broad and thorough insight on the 
Federal Food, Drug, and Cosmetic Act and related laws.” 
(Gilbert S. McInerny, Counsel for American Home Foods, Inc.) 





“It occurs to me that you might be interested in knowing of my 
enthusiasm for the Food and Drug Law Seminar now being given 
under the auspices of New York University. 

“In order to properly appraise and determine the reason for my 
appreciation of this course, I think I should tell you that I have been 
practicing law in New York City since I graduated from law school 
in 1930. For the last nine years I have been Associate General Counsel 
of Vick Chemical Company. While Vick is a well known pharma- 
~ ceutical and proprietary remedy company, it also has a number of 
subsidiaries engaged in various other fields. Like all attorneys simi- 
larly situated, I am most interested in ascertaining the viewpoints and 
the methods used to solve certain legal problems by others in similar 
industries. It is also extremely important to know the attitude and 
interpretations placed on various regulations by members of the Food 
and Drug Administration and the Department of Justice. 
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“This course in which you have taken such a keen interest and 
have obviously been such a motivating force first came to my atten- 
tion by a circular which I received. Every attorney in New York 
receives many circulars about educational courses and programs. This 
particular one attracted me because the lectures were to be given 
by persons prominent in the Food and Drug field either as lawyers 
or prominent corporation executives. 


“This course is something quite apart from the ordinary series 
of stereotype lectures customarily given by a professor who is not in 
daily contact with the problems of a busy executive or practicing 
attorney. Most lawyers in my position have long ago learned the 
fundamentals and are now primarily interested in being brought up to 
date on recent amendments, case decisions, and the thinking of other 
experts in the filed, particularly the Food and Drug Administration 
and the Department of Justice. 

“The Seminar has proven most instructive and enjoyable. I do 
not know of any other way of obtaining the benefit of the broad experi- 
ence of men of outstanding ability in such a short concentrated period 
of time. I am very hopeful that a similar course will be given in the 
future modeled along the same lines. I have expressed my enthusiasm 
to a number of attorneys associated with competitive companies and 
they have expressed considerable interest in this new approach to our 
ever increasing problems.” 

(Richard P. Prowell, Associate General Counsel for Vick Chemi- 
cal Company.) 





“T found the course highly informative and stimulating. The em- 
ployment of different lecturers proved to be effective not merely from 
the standpoint of listening to experts in a particular specialty but in 
gaining a broader picture through the eyes of men who differed in their 
approach to the field.” 


(Milton A. Bass, Practicing Attorney.) 





“May I take this opportunity to thank you for admitting me to 
the Seminar on Food and Drug Laws. I believe I have learned much 
about this important filed of law and treasure most the opportunity of 
meeting with so many outstanding experts in this field and particularly 
the chance to work under your guidance.” 


(Norman St. Landau, Attorney for Johnson & Johnson.) 
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“The practice of having two top-notch government attorneys set 
forth the ground-work of the law as it is administered and enforced, 
is excellent and should be continued. 

“The lectures by attorneys in industry and by the experts in ad- 
ministration of collateral food and drug laws of other nations, bring 
to the program the much-needed elements of practicality, color, and 
realization that it is a living, working law. This aspect of the course 
should definitely be retained, and its features adopted by other groups 
engaged in the education of practicing lawyers. 

“All in all, I feel that the time spent was of inestimable advantage 
to myself and the other members of the program.” 


(Harvey W. Sherman, Practicing Attorney.) 





“TI want to take this opportunity to inform you of a few of my 
impressions of the Food Law Seminar of which I am one of the 
students. I should like to first comment on the system of having guest 
lecturers at each Seminar who are specialists in a particular phase 
of the Food Law. I feel that this method is so efficacious that it ought 
to be attempted in some degree in undergraduate subjects. It provides 
the students with a great deal of academic stimulation, together with 
the valuable information the particular expert has at his command. 

“This unique method of instruction has not only educated me in 
Food Law but it has also so stimulated my interest in the subject that 
I feel it is important to my practice and my own cultural position that 
I pursue the subject further. I certainly hope that arrangements can 
be made to have the Seminar continued so that I shall be able to attend 
the same next year. I herewith make application. 

“T want to add that the papers on Food Law subjects which have 
been presented this semester and the discussions which have followed 
have been a most enjoyable and enlightening project. I can state that 
the personal satisfaction I achieved in the preparation and presentation 
of my own paper was indeed very great. In conclusion, I would just 
like to add that I feel the Seminar is indeed a most worthwhile course 
and should certainly be continued and extended.” 


(Milton A, Silverman, Practicing Attorney.) 


“T was very much pleased with the Food Drug Law Course. I 
found that having various lecturers was stimulating, and gave real 
insight into the problems confronting the FDA. This insight enabled 
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me to read with great interest and enjoyment the various articles in the 
Food Drug Cosmetic Law Journal, and needless to say my interest 
grew as I read articles written by the very same lecturers who taught 
me the subject. 

“The advantage I found in having various lecturers teach is that 
it granted me a practical knowledge based on the years of experience 
in the field by these very lecturers, along with the theoretical aspects 
as developed in our study outlines.” 


(Malachy J. Wade, Practicing Attorney.) 





“As a member of the bar of this state who has had no prior contact 
whatsoever with the provisions of the FDC Act, I found this course 
beneficial in two ways. First, the instruction received in the course 
concerning the provisions of the act have stimulated my interest in 
the subject and have resulted in my desiring to further my knowledge 
of the subject. Second, the study of this act has greatly added to my 
knowledge of the structure and administration of other federal statutes, 
something which law schools woefully neglect. 


“Regarding the manner of instruction, I found the method excellent. 
Particularly, I and other members of the class have found that it is 
refreshing to have instruction in a university classroom by active 
practitioners and the fact that the instructors and lecturers varied was 
an additional benefit.” 


(Harry Lipner, Practicing Attorney.) 





“T can honestly say that I have thoroughly enjoyed the manner in 
which the course was given, and feel that I have become a specialist 
in the Food, Drug, and Cosmetic Act. The idea of bringing the best 
government and legal experts in the field to lecture was an excellent 
one. In this way the student is able to get an authoritative picture of 
the many. facets of this complicated and important law. I realize that 
the indoctrination I have received in the Food Law could not have 
been accomplished anywhere else, and I therefore consider myself 
most fortunate in having been a student in this unique course.” 


(Arthur I. Spechler, Practicing Attorney.) 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 


Labor Law Journal 














Recent Tax Topics: 


Refund suits 
Section 45 
Alimony trusts 
Oil and gas lease taxes 
Excess profits tax 
Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
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In Recent Articles: 


Escalator clauses 
Arbitration 

Secondary boycotts 
Consumers’ price index 
Disafhliation 

Pension plans 

Contract disputes 
Non-Communist affidavits 
Bargaining in good faith 








Specifically designed and edited to promote sound think- 
ing on labor law problems, the Labor Law Journal presents 
timely articles concerned with the intimate and complex 
relationship of Law, Labor, Government, Management, 
and Union. Each month, the Journal brings you the serious 
thinking, the reasoned conclusions, the viewpoints, and 
attitudes of leaders of thought and action—on significant, 
pivotal labor law problems. Specialists in the field treat 
currently troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled—nothing is 
‘‘slanted."’ Issued monthly; subscription rate—$6 a year. 
Sample copy on request. 





Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 
fe a sample copy. 


All Published by 
COMMERCE. CLEARING. HOUSE..INC.. 


PUBLISHERS OF TOPICAL LAW REPORTS 


214 N. MICHIGAN AVE., CHICAGO 1, ILL. 


‘ sen requesting sample copies, please address JFV9 











Recent Issues Discussed: 


Dram shop legislation 
Excess liability 
Unlicensed insurers 
Misstatement of age 
Subrogation 
Comparative negligence 
Obligation to defend 
Selling the ageney 
Synchronous death 
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